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Resumo1

��-/"0"+1"��/1&$,�"012!��,�-�-")�!,��,!"/�2!& &ç-
rio no controle penal de adolescentes. Assim, toma 
 ,*,� "5"*-),� �� '2/&0-/2!Ĉ+ &�� !,� �2-"/&,/� �/&�2-
+�)�!"�201&ý�� ț��Ȝ�"�!,��/&�2+�)�!"�201&ý��!,��&,�

/�+!"�!,��2)�ț���Ȝ�.2�+1,��,�1"*��!��&+1"/+�ýé,�
-/,3&0Ń/&��ț-/&3�ýé,�!"�)&�"/!�!"��+1"0�!��0"+1"+ý�Ȝ�
!"�',3"+0�� 20�!,0�!,� ,*"1&*"+1,�!"��1,0�&+#/� &,-
+�&0ǽ��-Ń0��� )�00&Ɯ �ýé,�!�0�!" &0Ņ"0�"+ ,+1/�!�0Ǿ�
!"�� ,/!,� ,*� /&1ć/&,0�-/ćȒ"01��")" &!,0Ǿ�-"/ "�"-
Ȓ0"�%�3"/� 1/Ĉ0�$/�+!"0� 1"*�0� /")�1&3,0�æ� &+1"/+�ýé,�
-/,3&0Ń/&�ǿ� �*-)&�ýé,� !,� -/�7,� )"$�)Ǿ�  2*-/&*"+1,�
!�� &+1"/+�ýé,��+1"0�!,�1/è+0&1,�"*� '2)$�!,�!��0"+-
1"+ý�� "� ,0� #2+!�*"+1,0� -�/�� 02�� &*-,0&ýé,ǽ� �,�
-/"0"+1"��/1&$,Ǿ�&+3"01&$�*Ȓ0"�,0��/$2*"+1,0�.2"���
'2/&0-/2!Ĉ+ &��21&)&7��-�/���-)& �/�,2�+é,�,�&+01&121,ǽ�
�"�)&7�+!,� +,3,� /" ,/1"� "*-ģ/& ,Ǿ� �*-�/�!,� -")��
,�0"/3�ýé,�!,0�!�!,0�,�1&!,0Ǿ�,-1�Ȓ0"�-"),�"012!,�
!�0� !" &0Ņ"0� /")�1&3�0� �,� �1,� &+#/� &,+�)� !"� 1/çƜ ,�
!"�!/,$�0Ǿ�/"0-,+0ç3")�-"),�0"$2+!,�*�&,/�+ů*"/,�
!"�&+1"/+�ýŅ"0�+,�-�ģ0ǽ��-Ń0����+ç)&0"�!,0�'2)$�!,0Ǿ�
 ,+ )2&2Ȓ0"�.2"Ǿ��-"0�/�!"��)$2*�0�!&#"/"+ý�0�"+1/"�
,0��/&�2+�&0Ǿ���!&0 /& &,+�/&"!�!"� ,+#"/&!��-")��)&+-
$2�$"*���"/1��"�&*-/" &0��!,��01�121,�!���/&�+ý��"�
!,��!,)"0 "+1"� ț���Ȝ�ć�21&)&7�!��+,�0"+1&!,�!"��*-
-)&�ýé,�!�� &+ &!Ĉ+ &��!�� &+1"/+�ýé,�-/,3&0Ń/&�ǽ��&+-
!�Ǿ�%,23"�0&12�ýŅ"0�"*�.2"��0�!&0-,0&ýŅ"0�)"$�&0�#,-
/�*�Ɲ"5&�&)&7�!�0Ǿ�1�*�ć*�-�/��'201&Ɯ �/�,��2*"+1,�
do controle penal. 
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1%"��1�1"�,#��&,�
/�+!"�!,��2)Ǿ�/"$�/!&+$�-/"3"+1&3"�
!"1"+1&,+�ț 201,!6��"#,/"�0"+1"+ "Ȝ�,#�6,21%� %�/$"!�
4&1%�  /&*&+�)� ,ƛ"+0"0ǽ� � 	,)),4&+$� 1%"�  )�00&Ɯ �1&,+�
,#� 1%"�!" &0&,+0Ǿ��  ,/!&+$� 1,�-/"Ȓ"01��)&0%"!� /&1"-
/&�Ǿ�&1�Ɯ+!0�1%�1�1%"/"��/"�1%/""�*�',/�1%"*"0�/")�1"!�
1,�-/"3"+1&3"�!"1"+1&,+�,#�6,21%ǿ�-/,/,$�1&,+�,#�1%"�
)"$�)� 1"/*Ǿ�!"1"+1&,+��"#,/"� 1%"�!" &0&,+��" ,*&+$�
!"Ɯ+&1&3"� �+!� 1%"� /"�0,+&+$� #,/� 1%"� !" &0&,+0ǽ� �%&0�
�/1& )"�&+3"01&$�1"0�1%"�/"�0,+0��,2/10�20"�1,�!" &!"�
4%"1%"/� ,/� +,1� -/"3"+1&3"� !"1"+1&,+� 0%,2)!� �"� �--
-)&"!ǽ��ƞ"/���+"4�/"!2 1&,+�,#�1%"�"*-&/& �)�2+&3"/0"Ǿ�
$2&!"!��6�1%"�,�0"/3�1&,+�,#�1%"� ,))" 1"!�!�1�Ǿ�1%"�
012!6� #, 20"0�,+� 1%"�!" &0&,+0� /")�1"!� 1,�!/2$� 1/�#-
Ɯ (&+$Ǿ�4%& %�-)� "0� 0" ,+!� &+� 6,21%� &+ �/ "/�1&,+�
/�1"0ǽ��%"��+�)60&0�Ɯ+!0�1%�1Ǿ�!"0-&1"�0,*"�!&ƛ"/"+ -
"0��"14""+�1%"��,2/10Ǿ�1%"�!&0 /"1&,+�-/,3&!"!��6�1%"�
�%&)!��+!��!,)"0 "+1�� 1ȉ0�&+!"1"/*&+�1"�)�+$2�$"�&0�
20"!� 1,�4&!"+� 1%"� �--)& �1&,+� ,#� -/"3"+1&3"� !"1"+-
1&,+ǽ� �)0,Ǿ� &+� 0,*"�  �0"0Ǿ� 1%"� )"$�)� -/,3&0&,+0�4"/"�
$&3"+���Ɲ"5&�)"�&+1"/-/"1�1&,+Ǿ�1,Ǿ�,+ "�*,/"Ǿ�'201&#6�
the increase of penal control.
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1 introdução: Estado de controle social 
penal e a necessidade da pesquisa 
empírica

��-/"0"+1"��/1&$,���,/!��,� ,+1/,)"�'2/ģ!& ,Ȓ-"+�)�!"�
�!,)"0 "+1"0�+,��12�)� ,+1"51,�!"�2*��01�!,�!"� ,+-
1/,)"�0, &�)�-"+�)ǽ��,+#,/*"���+1,0�țǗǕǕǙǾ�-ǽ�ǞȜǾ�"00��
#,/*��!"� ,+1/,)"�ć�*�/ �!��-")��3&,)Ĉ+ &��-,)& &�)Ǿ�
"+ �/ "/�*"+1,�!"� ,+02*&!,/"0� #�)%,0Ǿ�"5&01Ĉ+ &��
!"�2*�'2!& &ç/&,�3,)1�!,�æ�-2+&ýé,Ǿ���/�ç/&"�!�0�-/&-
0Ņ"0�"�-/,!2ýé,�!"�2*�0"+1&*"+1,�!"�&+0"$2/�+ý�Ǿ�
*�/ �!,�-,/�2*�-è+& ,�*,/�)�"�-,/�2*�*"!,�!,�,2-
1/,ǽ��00"�0"+1&*"+1,�!"� &+0"$2/�+ý��"�!"�-è+& ,�0"�
/"Ɲ"1"�"*�2*��!"*�+!��0, &�)�-,/�-2+&ýé,ǽ��00&*Ǿ

A resposta penal se converte em resposta simbólica 
oferecida pelo Estado frente às demandas de segu-
rança e penalização da sociedade, sem relação di-
/"1�� ,*���3"/&Ɯ �ýé,�!"�02��"Ɯ ç &��&+01/2*"+1�)�
como meio de prevenção ao delito. (Azevedo, 2010, 
p. 219)

�00��!"*�+!��0, &�)�-,/�-2+&ýé,�+é,�ć�!&/&$&!���-"-
+�0��� /&*&+,0,0��!2)1,0Ǿ�*�0�1�*�ć*����!,)"0 "+-
1"0ǽ���  ,�"/12/��*&!&ç1& ��!"��)$2+0� �0,0�"0-" ģƜ-
 ,0�"+3,)3"+!,�*"+,/"0�!"� &!�!"� ,012*��/"1/�1�/�
,0� 020-"&1,0�  ,*,� �)$,7"0� *"/" "!,/"0� !"� 0"3"/��
-2+&ýé,�ț��*-,0Ǿ�ǗǕǕǞȜǽ��)ć*�!,0�*"&,0�!"� ,*2+&-
 �ýé,�!"�*�00�Ǿ���,-&+&é,�-ů�)& ��1�*�ć*� ,012*��
�-,&�/�"00"�1&-,�!"�"5&$Ĉ+ &�Ǿ�#2+!�!��+��#�)ç &��!"�
.2"�,� �2*"+1,�!��-2+&ýé,� 1"*�,� "#"&1,� !"� /"!27&/�
��  /&*&+�)&!�!"� ț�7"3"!,Ǿ� ǗǕǖǕȜǽ� �"$2+!,�-"0.2&0��
/"�)&7�!�� -")�� ���Ȓ������ țǗǕǖǖȜǾ� ǝǘʢ� !,0� "+1/"3&0-
1�!,0�0"�!&00"/�*���#�3,/�!��/"!2ýé,�!��*�&,/&!�!"�
-"+�)�-�/��ǖǛ��+,0ǽ���)�!"*�+!��0"�3Ĉ�*�1"/&�)&7�!��
"*�-/,-,01�0�!"��*"+!���,+01&12 &,+�)�"*�1/�*&1�-
ýé,�+,��,+$/"00,� ,*�3&01�0����)1"/�/�!"��)$2*��#,/-
*��,�0&01"*��!"�/"0-,+0��&)&7�ýé,�!"��!,)"0 "+1"0ǽ�
�"$2+!,���--&�țǗǕǖǙȜǾ�#,/�*�-/,-,01�0�ǘǜ��*"+!�0�
�,+0&12 &,+�&0�"+1/"�ǖǞǞǘ�"�ǗǕǖǕǽ

�,+12!,Ǿ��-"0�/�!�� &*-,/1è+ &��!,�!"��1"�0,�/"�,�
1"*�Ǿ� "01"� /" "�"� -,2 �� �1"+ýé,� !,0� -"0.2&0�!,-
/"0ǽ� �"Ǿ� -,/� 2*� )�!,Ǿ� %ç� &+ů*"/,0� "012!,0� 0,�/"� ,�
0&01"*��-"+�)��!2)1,Ǿ�-,2 ,0�0é,�,0�.2"���,/!�*�,�
controle penal de adolescentes, ainda mais a partir 
!"�2*��-"/0-" 1&3��"*-ģ/& �Ǿ�!"�.2"� �/� "���*�&,/�
-�/1"�!,0�1/���)%,0�!��ç/"��!,�!&/"&1,�ț�,!/&$2"7�ǔ�

	"//"&/�Ǿ�ǗǕǖǘȜǽ��00&*Ǿ���-"0.2&0��&+0"/"Ȓ0"�+,�è*�&-
1,� !�0� &+3"01&$�ýŅ"0� !�� 0, &,),$&�� '2/ģ!& ,Ȓ-"+�)Ǿ� ��
.2�)�"012!��Ȋ),0�"#" 1,0�!")�0&01"*��"+1"+!&!,� ,*,�
�0-" 1,� Ȉ&+01&12 &,+�)ȉ� !"� )�� /"�  &Ń+� �)�  ,*-,/1�-
*&"+1,�!"03&�!,�6�!")� ,+1/,)�0, &�)� ,//"0-,+!&"+-
1"ȋ�ț��/�11�Ǿ�ǖǞǞǝǾ�-ǽǖǙǾ�apud Azevedo, 2010, p. 11).

�"+1/,�!����,/!�$"*�!,� ,+1/,)"� '2/ģ!& ,Ȓ-"+�)�!"�
�!,)"0 "+1"0Ǿ� ,� -/"0"+1"� "012!,� 0"� #, �� "*�  ,*,�
"01"� 0"� *�+&#"01�� +�� �12�ýé,� !,� �,!"/� 2!& &ç/&,ǽ�
��/1"Ǿ��00&*Ǿ�!��&!"&��!"�.2"�,�"012!,�!�0�!" &0Ņ"0�
'2!& &�&0� ć� 3&1�)� +��  ,*-/""+0é,� !,� #2+ &,+�*"+-
1,� !�� �!*&+&01/�ýé,� !�� '201&ý�Ǿ� 0,�/"12!,� �� -�/1&/�
!�� !"0 ,+01/2ýé,� !�� #�)ç &�� !�� +"21/�)&!�!"� !,0�
�-)& �!,/"0�!�� )"&� ț��+1,0Ǿ� ǖǞǝǛȜǽ��"00"�*,!,Ǿ� +é,�
,�01�+1"� ��%&-"/1/,Ɯ��!"�+,/*�0�-"+�&0�-/,!27&!��
+,� è*�&1,� )"$&0)�1&3,� "� �� &*-)"*"+1�ýé,� !"� -,)ģ1&-
 �0� /"-/"00&3�0�-"),0��,!"/"0��5" 21&3,0Ǿ� ć� �� &+1"/-
-/"1�ýé,�"��-)& �ýé,�!��)"&�-"+�)�.2"�)%"0� ,+#"/"*�
"#"1&3&!�!"ǽ��"00"�0"+1&!,Ǿ�ć�#2+!�*"+1�)���%&-Ń1"0"�
!"�.2"�-�/1"���),�!"���/3�)%,�țǗǕǖǕȜ�+��-"0.2&0��&+-
1&12)�!��O Papel dos Atores do Sistema Penal na Era 
do Punitivismo: o exemplo privilegiado da aplicação 
da pena: 

o fenômeno do grande encarceramento que mar-
 ����-,)ģ1& �� /&*&+�)�+� &,+�)�+é,�"01ç�/"01/&1,�æ�
incorporação do populismo punitivo por parte das 
agências legislativas, mas requer, para sua plena 
efetivação, que atores com poder de decisão na 
cena processual penal entendam a diretriz puni-
tivista como legítima, concretizando-a através da 
racionalidade jurídico-instrumental (p. 60).

�"00"�*,!,Ǿ� �� -"0.2&0�� 0"� #, ��+�0�!" &0Ņ"0� '2!&-
 &�&0�/")� &,+�!�0�æ�-/&3�ýé,�!"�)&�"/!�!"�!"�',3"+0�
� 20�!,0�  /&*&+�)*"+1"ǽ��/"1"+!"Ǿ�-,/1�+1,Ǿ�  ,*-
-/""+!"/�,�-�-")�!,�'2!& &ç/&,�+,� ,+1/,)"�-"+�)�!"�
�!,)"0 "+1"0Ǿ��20 �+!,�&!"+1&Ɯ �/� ,*,�0é,�1,*�-
!�0� �0� !" &0Ņ"0� /")�1&3�0� �� 02�� &+01&12 &,+�)&7�ýé,ǽ�
�"00"� 0"+1&!,Ǿ� -/, 2/�Ȓ0"�+é,� 0Ń� 3"/&Ɯ �/Ǿ� .2�)&1�-
1&3�*"+1"Ǿ�  ,*,� 0é,� #2+!�*"+1�!�0� �0� !" &0Ņ"0Ǿ�
*�0� 1�*�ć*� &!"+1&Ɯ �/Ǿ� -,/�*"&,� !"� 2*�� �+ç)&0"�
.2�+1&1�1&3�Ǿ� �)$2*�0�  �/� 1"/ģ01& �0� !,� #2+ &,+�-
*"+1,�!���!*&+&01/�ýé,�!�� '201&ý��.2"�-,!"*�0"/�
/")"3�+1"0�-�/���� ,*-/""+0é,�!,� #"+ń*"+,�"012-
dado.
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2 O controle jurídico-penal de 
adolescentes no Brasil

�+1"0� !"� 0"� 1/�1�/� !��  ,+01/2ýé,� !,� -/,�)"*�� .2"�
+,/1",2� �� -"0.2&0�Ǿ� ć� &+1"/"00�+1"�  ,+1"512�)&7�/� ��
1"*ç1& ����,/!�!�Ǿ�!"&5�+!,� )�/,��)$2+0� ,+ "&1,0-
Ȓ %�3"� +��  ,*-/""+0é,� !,�  ,+1/,)"� '2/ģ!& ,Ȓ-"+�)�
!"��!,)"0 "+1"0ǽ��*�-/&*"&/,�)2$�/Ǿ�,�0"/3�Ȓ0"�.2"�
���Ɯ/*�ýé,�!"�.2"�0"�1/�1��!"�2*� ,+1/,)"�-"+�)�0"�
'201&Ɯ ��-,/�!,&0�#�1,/"0ǽ��,/�2*�)�!,Ǿ�'2/&!& �*"+1"Ǿ�
"00"�  ,+1/,)"� &+ &!"� .2�+!,� %ç� 3&,)�ýé,� !"� +,/*��
-"+�)Ǿ�-/"3"+!,�2*��/"0-,01��-/,-,/ &,+�)�"�!"� �-
/ç1"/��Ɲ&1&3,Ǿ��&+!��.2"�0"�-/"1"+!�Ǿ��,�*"0*,�1"*-
-,Ǿ�"!2 �1&3�ǽ��*�0"$2+!,�)2$�/Ǿ�!&3"/0�0�-"0.2&0�0�
"*-ģ/& �0� /"3")�*�  ,*,� , ,//"� ,�  2*-/&*"+1,� !"�
*"!&!��0, &,"!2 �1&3��+,��/�0&)Ǿ��-,+1�+!,�0"2� �-
/ç1"/�-2+&1&3,ǽ��*�/")�ýé,�æ�*"!&!��!"�*"&,���"/1,Ǿ�
-,!"Ȓ0"�,�0"/3�/Ǿ� "5"*-)&Ɯ �1&3�*"+1"Ǿ� ,� 1/���)%,�
!"��&�+��!"���2)��țǗǕǖǖȜ�.2"� ,+ )2&�.2"�Ȋ��)&�"/!�!"�
�00&01&!�Ǿ�"*�,21/�0�-�)�3/�0Ǿ�/"#,/ý��,�%&�1,�+,�.2�)�
�!,)"0 "+1"0� -,�/"0� 0é,�*�+1&!,0� +,� )&*&�/� !�� ,/-
dem, mas fora da cidadania; servindo-lhes somente 
!"�-2+&ýé,��,0�!"03&,0ȋ�ț-ǽ�ǗǙǞȜǽ��2�+1,�æ0�*"!&!�0�
!"�-/&3�ýé,�!"�)&�"/!�!"Ǿ�-,!"Ȓ0"� ,+#"/&/���-"0.2&0��
!"��/2+��!"��)*"&!��țǗǕǖǕȜǾ�.2"� ,+01�1,2���-/"0"+-
ý��!"�-/ç1& �0�.2"�0"�-/"1"+!&�*�-"!�$Ń$& �0�"�.2"�
#�7"*� -�/1"� !,� !&0 2/0,� ,Ɯ &�)� !�� &+01&12&ýé,� "� !"�
-/ç1& �0�-2+&1&3�0�+é,�!" )�/�!�0Ǿ�*�0�.2"�"01/212-
/�*���"5-"/&Ĉ+ &��!��-2+&ýé,�!,��!,)"0 "+1"ǽ

Ainda preliminarmente, é importante indicar como 
,�,/!"+�*"+1,�'2/ģ!& ,��/�0&)"&/,���,/!��"00��"0-ć-
 &"�!"� ,+1/,)"�-"+�)ǽ���/��1�+1,Ǿ�1"*Ȓ0"� ,*,�$2&�Ǿ�
,��01�121,�!���/&�+ý��"�!,��!,)"0 "+1"�ț���ȜǾ��"&�+,��
ǝǽǕǛǞ�!"�ǖǞǞǕǾ�-/&+ &-�)�+,/*��0,�/"�,�1"*�ǽ��*�-/&-
*"&/,�)2$�/Ǿ�!"01� �Ȓ0"�.2"�,�1"/*,��!,)"0 "+1"�0"�
/"#"/"���&+!&3ģ!2,0�"+1/"�ǖǗ�"�ǖǜ��+,0�!"�&!�!"ǽ���&0�
&+!&3ģ!2,0Ǿ��,� ,+1/ç/&,�!,�.2"�, ,//"� ,*��!2)1,0Ǿ�
podem cometer atos infracionais, e não crimes. A 
!&#"/"+ý�Ǿ�-,/ć*Ǿ�/"0&!"�0,*"+1"�+��+,*"+ )�12/�Ǿ�
3&01,�.2"��0� ,+!21�0� ,+0&!"/�!�0��1,0�&+#/� &,+�&0�
0é,��0�*"0*�0�-/"3&01�0� ,*,� /&*"0�,2� ,+1/�3"+-
ýŅ"0�-"+�&0�+��)"$&0)�ýé,�/"#"/"+1"����!2)1,0ǽ�

�*��!,)"0 "+1"���.2"*�0"�&*-21"�,� ,*"1&*"+1,�!"�
�1,�&+#/� &,+�)�+é,�ć�� 20�!,�,2�!"+2+ &�!,Ǿ� ,*,�
0"/&��2*��!2)1,Ǿ�*�0�/"-/"0"+1�!,�ț3&01,�.2"�,�!,-
 2*"+1,�"*�.2"���� 20�ýé,�ć�#,/*2)�!��0"� %�*��
/"-/"0"+1�ýé,Ȝǽ� �&+!�Ǿ� ,� &+!&3ģ!2,� +"01�� 0&12�ýé,�

é chamado pela lei de adolescenteǾ� 02�01&12&+!,�,0�
termos menor e infratorǾ�21&)&7�!,0�+,��+1&$,��Ń!&$,�
!"��"+,/"0�ț�"&�ǛǽǛǞǜȡǜǞȜǽ���/"3,$�ýé,�!,��Ń!&$,�!"�
�"+,/"0�-"),�����1"/&��&+�2$2/�!,Ǿ�+,��/�0&)Ǿ�,�/,*-
-&*"+1,� ,*��� %�*�!��!,21/&+��!��0&12�ýé,� &//"-
$2)�/ǽ���)�!,21/&+��Ȋ+é,�0&$+&Ɯ ��,21/�� ,&0�Ǿ�0"+é,�
)"$&1&*�/�2*��-,1"+ &�)��ýé,�'2!& &�)�&+!&0 /&*&+�!��
0,�/"��0� /&�+ý�0�"�,0��!,)"0 "+1"0�"*�0&12�ýé,�!"�
!&Ɯ 2)!�!"ȋ�ț�ć+!"7Ǿ�ǖǞǞǝǾ�-ǽ�ǗǜȜǽ��,� �*-,�-"+�)Ǿ�
")��0"��-,&��+�� &!"&��!"�Ȋ*�&,/�"Ɯ ç &��"�-,!"/�!"�
ação direta da esfera administrativa, desprovida 
!"�1/�3�0�"� #,/*�)&!�!"0�-/Ń-/&�0�!,�0"1,/� '2!& &�)ȋ�
ț�ć+!"7Ǿ�ǖǞǞǝǾ�-ǽ�ǗǞȜǾ�,�.2"�ć� %�*�!,Ǿ�-,/��ć+!"7Ǿ�
!"� Ȋ!" &0&,+&0*,� �!*&+&01/�1&3&01�ȋǽ� �*�,-,0&ýé,� ��
")�Ǿ�,�����1"/&��&+01�2/�!,���!,21/&+��!��-/,1"ýé,�&+-
1"$/�)Ǿ�.2"�Ȋ-/"002-Ņ"�,�/" ,+%" &*"+1,�+,/*�1&3,�
!"�2*�� ,+!&ýé,�"0-" &�)Ǿ�,2�-" 2)&�/Ǿ�!�0�-"00,�0�
!"00"�$/2-,�"1ç/&,� ț7"/,���ǖǝ��+,0ȜǾ�.2"�!"3"*�0"/�
/"0-"&1�!�0� "+.2�+1,� 02'"&1,0� !"� !&/"&1,0ȋ� ț�,01�Ǿ�
ǗǕǖǖǾ�-ǽ�ǗǚǙȜǽ

�&1�*Ȓ0"�  ,*,� "5"*-),� !"00�� /2-12/�� +,� è*�&1,�
-"+�)ǿ��Ȝ�&+ ,/-,/�ýé,�!�� )ç202)��.2"��21,/&7����!"-
1"+ýé,�!"�2*�&+!&3ģ!2,��-"+�0� ,*�,/!"*�'2!& &�)�
,2�"*� �0,�!"�Ɲ�$/�+1"�!")&1,�ț�ć+!"7Ǿ�ǖǞǞǝǾ�-ǽ�ǗǘȜȀ�
�Ȝ�!"Ɯ+&ýé,�!"�-/�7,�*ç5&*,�-�/����&*-,0&ýé,�!"�&+-
1"/+�ýé,�ț-/&3�ýé,�!"�)&�"/!�!"ȜȀ� Ȝ�"01��")" &*"+1,�
!"�-/�7,�"�!"�/".2&0&1,0�-�/����&+1"/+�ýé,�-/,3&0Ń/&��
ț!" /"1�!�� �+1"0�!�� 0"+1"+ý�Ȝ� "� !Ȝ� �//,)�*"+1,�!"�
$�/�+1&�0�-/, "002�&0ǽ��+1/"1�+1,Ǿ� %�*�����1"+ýé,�
,�#�1,�!"�%�3"/Ǿ�+,����Ǿ�!&3"/0�0� )ç202)�0�3�$�0Ǿ�!"�
 ,+1"ů!,� &+!"1"/*&+�!,Ǿ� �0� .2�&0�  ,+#"/"*��*-)��
!&0 /& &,+�/&"!�!"��,�'2&7�+,�è*�&1,�-"+�)ǽ�

�2�+1,�æ� ,+0".2Ĉ+ &��'2/ģ!& ��&*-,01�Ǿ�"01��/" "�"�
,�+,*"�!"�*"!&!��0, &,"!2 �1&3�Ǿ��-)& �!��-,/�1"*-
-,�&+!"1"/*&+�!,ǽ��,� ,+1/ç/&,�!,� �0,�!,0��!2)1,0Ǿ�
"*�.2"�%ç�2*� ,*-)"5,� ç) 2),�!"�-"+�Ǿ�,0� /&1ć/&,0�
-�/����!"Ɯ+&ýé,�!���-)& �ýé,�!"00��*"!&!��0é,���0-
1�+1"�3�$,0ǽ��"00"�0"+1&!,Ǿ�,�0"/3�Ȓ0"�.2"�,��/1&$,�
ǖǖǗǾ�Ȩǖɬ�"01��")" "�.2"ǿ�Ȋ��*"!&!���-)& �!���,��!,-
)"0 "+1"�)"3�/ç�"*� ,+1����02�� �-� &!�!"�!"� 2*-
-/&Ȓ)�Ǿ��0� &/ 2+01è+ &�0�"���$/�3&!�!"�!��&+#/�ýé,ȋǽ

�0�-,00ģ3"&0�*"!&!�0���0"/"*��-)& �!�0�"01é,�-/"3&0-
1�0�+,��/1&$,�ǖǖǗ�!,����Ǿ�0"+!,���-/&3�ýé,�!"�)&�"/!�-
!"�!"+,*&+�!��&+1"/+�ýé,ǽ��01��ć� 2*-/&!��"*�), �)�
 %�*�!,� -")�� )"&� !"� "01��")" &*"+1,� "!2 � &,+�)Ǿ�
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-,/Ǿ�+,�*ç5&*,Ǿ�1/Ĉ0��+,0ǽ�������-/"3ĈǾ�&$2�)*"+1"Ǿ�
��*"!&!��!"� 0"*&)&�"/!�!"Ǿ�.2"� 1�*�ć*� &*-)& ����
&+01&12 &,+�)&7�ýé,�!,��!,)"0 "+1"Ǿ�*�0�-,00&�&)&1����
realização de atividades externas independentemen-
1"� !"� �21,/&7�ýé,� '2!& &�)� Ȕ� /".2&0&1,� +" "00ç/&,� +,�
 �0,�!�� &+1"/+�ýé,ǽ��çǾ��&+!�Ǿ� )&*&1�ýŅ"0�æ� &*-,0&-
ýé,�!��*"!&!��!"�&+1"/+�ýé,�Ȕ�+é,��-)& ç3"&0�æ�0"*&-
)&�"/!�!"�ȔǾ��0�.2�&0�1�*�ć*�+é,�0é,�-/" &0�0ǿ

�/1ǽ�ǖǗǗǽ���*"!&!��!"�&+1"/+�ýé,�0Ń�-,!"/ç�0"/��-)&-
cada quando:

I - tratar-se de ato infracional cometido mediante 
grave ameaça ou violência à pessoa;

II - por reiteração no cometimento de outras infra-
ções graves;

���� Ȓ�-,/�!"0 2*-/&*"+1,� /"&1"/�!,�"� &+'201&Ɯ ç3")�
da medida anteriormente imposta.

§ 1o  O prazo de internação na hipótese do inciso 
���� !"01"��/1&$,�+é,�-,!"/ç� 0"/� 02-"/&,/� �� ǘ� ț1/Ĉ0Ȝ�
meses, devendo ser decretada judicialmente após 
o devido processo legal.      

Ȩ�Ǘɬǽ��*�+"+%2*��%&-Ń1"0"�0"/ç��-)& �!���� &+1"/-
nação, havendo outra medida adequada.

�&+!�Ǿ� ć� &*-,/1�+1"� "0 )�/" "/� .2"� ,� -/, "!&*"+-
1,� -,/� .2"� -�00�*� "00"0� �!,)"0 "+1"0� ć�  %�*�!,�
!"� -/, "!&*"+1,� !"� �-2/�ýé,� !"� �1,� &+#/� &,+�)ǽ�
Tal procedimento é semelhante ao processo penal 
�!2)1,ǽ� �,� �&+&01ć/&,� �ů�)& ,�  ��"� �� � 20�ýé,Ǿ� %�-
3"+!,� 2*�� !"#"0�� "5"/ &!�� -,/� �!3,$�!,� "� 0"+!,�
�� 0"+1"+ý�� -/,)�1�!�� -")�� �21,/&!�!"� '2!& &ç/&�ǽ� ��
-/, "!&*"+1,�"01ç�!"0 /&1,�+,0��/1&$,0�ǖǜǖ���ǖǞǕ�!,�
���ǽ��"�*�+"&/����01�+1"�0&*-)&Ɯ �!�Ǿ�-,!"Ȓ0"�!&7"/�
.2"�"01"�&+& &�� ,*����-/""+0é,�ț1"/*,�".2&3�)"+1"�
æ�-/&0é,Ȝ� "*�Ɲ�$/�+1"�!,��!,)"0 "+1"�,2�-,/�*"&,�
!"�&+3"01&$�ýé,ǽ��*�0"$2&!�Ǿ�,��!,)"0 "+1"�ć�,23&!,�
-,/�2*�/"-/"0"+1�+1"�!,��&+&01ć/&,��ů�)& ,�.2"�-,!"�
!" &!&/�-"),��/.2&3�*"+1,�!,0��21,0Ǿ�-")��-/,-,01��
!"� /"*&00é,� ț"0-ć &"�!"�� ,/!,�0"*")%�+1"�æ� 1/�+-
0�ýé,�-"+�)Ȝ�,2�-"),�,#"/" &*"+1,�!��/"-/"0"+1�ýé,�
ț� 20�ýé,Ȝǽ�

�$2�)*"+1"Ǿ� -,!"� ,� -/,*,1,/� !"� '201&ý�� 0,)& &1�/� æ�

�21,/&!�!"� '2!& &ç/&�� .2"� ,� �!,)"0 "+1"� 0"'�� &+1"/-
+�!,�-/,3&0,/&�*"+1"Ǿ�,�.2"�".2&3�)"�æ�-/&0é,�-/"-
3"+1&3�� +,� -/, "00,� -"+�)� �!2)1,ǽ� ��*�&,/� !&#"/"+-
ý��"+1/"�")�0Ǿ� /"0&!"�+,� #�1,�!"�,�����"01��")" "/�,�
-/�7,�*ç5&*,�!"�Ǚǚ�!&�0�!"00��&+1"/+�ýé,��+1"0�!"�
0"/�-/,#"/&!����0"+1"+ý�ǽ��,+#,/*"�,��/1&$,�ǖǕǝǾ�-�-
/ç$/�#,�ů+& ,Ǿ���&+1"/+�ýé,�-/,3&0Ń/&��ȊțǽǽǽȜ�!"3"/ç�0"/�
#2+!�*"+1�!��"���0"�/Ȓ0"�"*�&+!ģ &,0�02Ɯ &"+1"0�!"�
�21,/&��"�*�1"/&�)&!�!"Ǿ�!"*,+01/�!����+" "00&!�!"�
&*-"/&,0��!��*"!&!�ȋǽ��,1"Ȓ0"�.2"Ǿ�+,3�*"+1"Ǿ�+é,�
0é,�-/" &0,0�,0� 0&$+&Ɯ �!,0�!,0� 1"/*,0�.2"��21,/&-
7�*���&+ &!Ĉ+ &��!��+,/*�Ǿ�%�3"+!,��*-),�"0-�ý,�
para discricionariedade.

�-Ń0���,&1&3��-"/�+1"�,��&+&01ć/&,��ů�)& ,Ǿ�,��!,)"0-
 "+1"� 0"� �-/"0"+1�� "*� '2ģ7,Ǿ� � ,*-�+%�!,� !"� 0"2�
/"0-,+0ç3")Ǿ� 0"+!,� �*�,0� ,23&!,0� "*� 1�)� , �0&é,ǽ�
�,01"/&,/*"+1"� �� "00�� �2!&Ĉ+ &�Ǿ� �� !"#"0�� -,002&�
-/�7,�!"�ǘ�!&�0�-�/���-/"0"+1�/�02��!"#"0��-/ć3&��"�
,�+,*"�!�0�1"01"*2+%�0�.2"�-/"1"+!"�,23&/ǽ����0"-
.2Ĉ+ &�Ǿ� ć� *�/ �!�� �2!&Ĉ+ &�� !"�  ,+1&+2�ýé,Ǿ� "*�
.2"� 0"/é,� ,23&!�0� �0� 1"01"*2+%�0� !"� !"#"0�� "� !"�
� 20�ýé,Ǿ�-�00�+!,Ȓ0"���-�)�3/��æ0�-�/1"0�-�/��02�0�
�)"$�ýŅ"0� Ɯ+�&0Ǿ� �0� .2�&0� -/" "!"*� �� -/,)�ýé,� !��
sentença.

	"&1�0� "00�0� �/"3"0�  ,+0&!"/�ýŅ"0� 0,�/"� �� /"�ýé,�
estatal ao cometimento de atos infracionais, pode-
Ȓ0"� 1/�1�/�!,� /" ,/1"�"*-ģ/& ,�!��-"0.2&0��"�!"�02��
*"1,!,),$&�ǽ

3 O recorte empírico da pesquisa: a 
internação provisória na jurisprudência 
do stj e do tjRs

�"+1/,�!,� ,+1"51,�!,� ,+1/,)"�-"+�)�!"��!,)"0 "+-
1"0Ǿ�,-1,2Ȓ0"�-,/�!")&*&1�/���&+3"01&$�ýé,�æ�&+1"/-/"-
tação e aplicação da internação provisória. A escolha 
!,�1"*��'201&Ɯ �Ȓ0"�-,/�!&3"/0�0�/�7Ņ"0ǽ���+ů*"/,�!"�
-/"0,0�-/,3&0Ń/&,0�+,�-�ģ0�"*�ǗǕǖǗ�"/��!"�ǖǞǚǽǜǘǖǾ�,�
.2"� ,//"0-,+!"���ǘǝʢ�!��-,-2)�ýé,�-/&0&,+�)�ț	Ń-
/2*� �/�0&)"&/,� !"� �"$2/�+ý�� �ů�)& �� ȝ	���ȞǾ� ǗǕǖǘȜǽ�
ç�+,� �0,�!"��!,)"0 "+1"0Ǿ���&+1"/+�ýé,�-/,3&0Ń/&��
 ,+01&12&�ǗǙʢ�!,�1,1�)�!"��!,)"0 "+1"0�&+01&12 &,+�)&-
7�!,0�ț��"01�1ģ01& ����/�+$"�1�*�ć*�,0�',3"+0�"*�0"-
*&)&�"/!�!"Ȝǽ��&+!�Ǿ�-,/�0"�1/�1�/�!"�2*�&+01&121,�!"�
+�12/"7��-/, "002�)�"��-)& ç3")�"*�#�0"�!,�-/, "00,�
"*�.2"�-/�1& �*"+1"�+é,�%ç�-/,3�0�-/,!27&!�0Ǿ�02��
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�-)& �ýé,�/")� &,+�Ȓ0"�*2&1,�*�&0���2*��&+1"/-/"1�-
ýé,�!,�!&/"&1,�!,�.2"���2*���+ç)&0"�*&+2 &,0��!,0�
#�1,0ǽ� �00,�ć� &*-,/1�+1"Ǿ�-,&0�%ç�2*�� %�+ "�*�&,/�
!"�0"�&!"+1&Ɯ �/"*�-�!/Ņ"0�+�0�!" &0Ņ"0ǽ����*�&,/&��
!�0�3"7"0Ǿ�,�*�$&01/�!,�!&0-Ņ"��-"+�0�!,�/")�1,�!,0�
-,)& &�&0� .2"� �-/""+!"/�*�,� ',3"*Ǿ� !�� /"-/"0"+1�-
ýé,�!,��&+&01ć/&,��ů�)& ,�"�!,�!"-,&*"+1,�!,��!,-
lescente. Ademais, tal decisão é tomada em relação 
��2*�&+!&3ģ!2,�.2"�!"3"�0"/� ,+0&!"/�!,Ǿ�-�/��1,!,0�
,0� "#"&1,0� )"$�&0Ǿ� &+, "+1"ǽ��2� 0"'�Ǿ� 1/�1�Ȓ0"Ǿ� 1�)3"7Ǿ�
!"�2*��!�0�*�&0�!")& �!�0�0&12�ýŅ"0�"*�.2"�2*�*�-
$&01/�!,�!"3"�0"�-,0& &,+�/ǽ��"00"�*,!,Ǿ�"*�,/��0"�
1/�1"�!"�.2"01é,�"0-" ģƜ �Ǿ�0"2�"012!,�-"/*&1"�2*��
�,�� ,*-/""+0é,�!,�#2+ &,+�*"+1,�!,� ,+1/,)"�'2-
/ģ!& ,Ȓ-"+�)�!"��!,)"0 "+1"0� ,*,�2*�1,!,ǽ�

�*� /")�ýé,� �,� 2+&3"/0,� !"� �+ç)&0"Ǿ� !" &!&2Ȓ0"� -,/�
�+�)&0�/��0�!" &0Ņ"0�-/,#"/&!�0�-"),��2-"/&,/��/&�2-
+�)�!"�201&ý��ț��ȜǾ�2*��3"7�.2"�"01"�1"*���*&00é,�

 ,+01&12 &,+�)�!"�2+&Ɯ �/���'2/&0-/2!Ĉ+ &��+� &,+�)Ǿ�
proferindo em praticamente todos os casos a palavra 
Ɯ+�)�.2�+1,��,��002+1,ǽ��00,�-,/.2"�0é,�/�/,0�,0� �-
0,0�.2"� %"$�*��,��2-/"*,��/&�2+�)�	"!"/�)�ț��	ȜǾ�
!"3&!,�æ� /�-&!"7�!,�-/, "!&*"+1,ǽ��01"� #�1,� '201&Ɯ-
 �� �� "5 )20é,� !�0� !" &0Ņ"0� -/,#"/&!�0� -"),� ��	� !,�
-/"0"+1"� "012!,ǽ� �,/1�+1,Ǿ� -�/" "2�*�&0� -/,!21&3,�
&+3"01&$�/�0,�/"�,�"+1"+!&*"+1,�!,0��/&�2+�&0�"01�-
!2�&0�.2�+1,��,�1"*��"��� &+Ɲ2Ĉ+ &��!,����"*�02��
!" &0Ņ"0ǽ��"00"� 0"+1&!,Ǿ�,�0"/3�Ȓ0"�.2"�,0�"01�!,0�
onde há mais adolescentes internados e em semi-
)&�"/!�!"� +,� -�ģ0� 0é,Ǿ� "*� ,/!"*� !" /"0 "+1"Ǿ� �é,�
��2),Ǿ� �"/+�*�2 ,Ǿ� �&+�0� 
"/�&0� "� �&,� 
/�+!"� !,�
�2)� ț	���Ǿ� ǗǕǖǘȜǽ��,+12!,Ǿ��+�)&0�+!,Ȓ0"�,�+ů*"/,�
!"�&+1"/+,0�"*�/")�ýé,�æ�-,-2)�ýé,�!"��!,)"0 "+1"0�
!"� �!��2*�!"00"0�"01�!,0Ǿ� 1"*Ȓ0"�.2"�,0�"01�!,0�
 ,*�*�&,/"0�+ů*"/,0�0é,ǿ��é,���2),Ǿ��"/+�*�2 ,�"�
�&,�
/�+!"�!,��2)Ǿ�0"+!,�,�+ů*"/,�/")�1&3,�!"��&+�0�

"/�&0��"*����&5,�!,0�!"*�&0ǽ

	���������� �½���������������� �½����� ��� ��������� ���� ǖǕǕ�
��������������

�é,���2), ǝǽǖǜǜ ǖǙǞǾǚ

�"/+�*�2 , ǖǽǚǕǕ ǖǕǚǾǙ

�&+�0�
"/�&0 ǖǽǗǛǜ ǙǗǾǞ

�&,�
/�+!"�!,��2) ǞǚǗ ǛǞǾǛ

Tabela 1. Adolescentes internados por unidade da federação.2

�,0� 1/Ĉ0� "01�!,0�.2"��-�/" "*�+�0�-/&*"&/�0�-,0&-
ýŅ"0�"*��*�,0�,0� �0,0Ǿ�,��&,�
/�+!"�!,��2)�ć�,�ů+&-
 ,� 2',��/&�2+�)�!&0-,+&�&)&7��"*�0"2�0ģ1&,�")"1/ń+& ,�
1,!�0��0�!" &0Ņ"0�/")�1&3�0����!,)"0 "+1"0Ǿ�%�3"+!,�
-,2 �0� !" &0Ņ"0� !&0-,+ģ3"&0� +,0� 0ģ1&,0� ")"1/ń+& ,0�
!,0��/&�2+�&0�!"��"/+�*�2 ,� ț���Ȝ�"�!"��é,���2-
),�ț���Ȝǽ��$2�)*"+1"Ǿ�ć�/")"3�+1"��� ,*-�/�ýé,�"+-
1/"�,0�"+1"+!&*"+1,0�!,��/&�2+�)�!"�201&ý��!,��&,�

/�+!"�!,��2)�ț���Ȝ�"�!,����.2�+1,�æ��-)& �ýé,�!��
&+1"/+�ýé,� -/,3&0Ń/&�Ǿ� 2*�� 3"7� .2"� ��  ,*-"1Ĉ+ &��
!"�'2)$�*"+1,�+,�-/&*"&/,�ć�!"��è*�/�0�țŃ/$é,� ,-
)"$&�!,�!"�*�$&01/�!,0Ȝ�!"�+�12/"7�� ģ3")Ǿ�"+.2�+1,�
.2"�+,� 0"$2+!,Ǿ�,0�  �0,0� 0é,� '2)$�!,0�-,/��2/*�0�
�/&*&+�&0ǽ���)�  ,*-�/�ýé,�ć� &*-,/1�+1"Ǿ� 0,�/"12!,�
-"),�!"��1"�.2"�"5&01"�+,�-�ģ0�� "/ ��!"�.2�)�0"/&����
,-ýé,�*�&0��!".2�!�ǽ��12�)*"+1"Ǿ�%ç�1/Ĉ0�0&12�ýŅ"0�
3&$"+1"0ǿ� �è*�/�0� �ģ3"&0� ț ,*,� +,� ���ȜǾ� �è*�/�0�

�/&*&+�&0�ț ,*,�+,����Ȝ�,2��è*�/���0-" &�)�-�/����
*�1ć/&��ț ,*,�+,����Ȝǽ��"00"�*,!,Ǿ��� ,*-�/�ýé,�
02$"/&!��-,!"� ,+1/&�2&/�-�/����.2�)&Ɯ �ýé,�!,�!"-
��1"ǽ2

4 Metodologia da pesquisa e novos 
recortes empíricos

�*��3"7� '201&Ɯ �!���� "0 ,)%��-")�� �+ç)&0"�!"�!" &-
0Ņ"0�-/,#"/&!�0�-"),�����"�-"),���Ǿ�&*-/"0 &+!ģ3"&0�
�)$2*�0� ,+0&!"/�ýŅ"0�0,�/"�,�1/�'"1,�"�0,�/"���*"-
1,!,),$&��!��-"0.2&0�ǽ��,� ,+1/ç/&,�!"��,��-�/1"�!�0�
&+3"01&$�ýŅ"0� "*-ģ/& �0Ǿ� "01"� "012!,�+é,� #,/*2),2Ǿ�
&+& &�)*"+1"Ǿ� 2*� -/,�)"*�� !"� -"0.2&0�� "0-" ģƜ ,�

Ǘǽ� ��!,0� /"1&/�!,0� !,� �+2ç/&,� �/�0&)"&/,� !"� �"$2/�+ý�� �ů�)& ��
ț	���Ǿ�ǗǕǖǘȜǽ
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-�/�� !"-,&0� /"�)&7�/� ,� 1/���)%,� !"�  ,)"1�� "� �+ç)&0"�
!"�!�!,0ǽ��"),� ,+1/ç/&,ǽ��-1,2Ȓ0"�-,/�2*�1/&-),�/"-
 ,/1"ǽ� �*� 2*� -/&*"&/,� *,*"+1,Ǿ� #,/*2),2Ȓ0"� 2*�
-/,�)"*��$"+ć/& ,ǿ�.2�&0�0é,��0�-/&+ &-�&0�.2"01Ņ"0�
.2"�*"/" "*� 2*� ,)%�/� &+3"01&$�1&3,� "*� /")�ýé,� æ�
internação provisória de adolescentes? Assim, os 
/"02)1�!,0�,�1&!,0�-,!"*��25&)&�/�+�� ,+01/2ýé,�!"�
!&3"/0,0�-/,�)"*�0�!"�-"0.2&0��"0-" ģƜ ,0���0"/"*�
&+3"01&$�!,0�"*�,21/,0�1/���)%,0ǽ

��/�� /"0-,+!"/� �� "00"� .2"01&,+�*"+1,Ǿ� �20 ,2Ȓ0"�
 )�00&Ɯ �/�1,!�0��0�!" &0Ņ"0�!,0��/&�2+�&0�0")" &,+�-
!,0�"+1/"�,�-"/ģ,!,�!"�ǖ,�!"�'�+"&/,�!"�ǗǕǖǗ���ǘǖ�!"�
!"7"*�/,� !"� ǗǕǖǘ� .2"� �-/"0"+1�00"*�  2*2)�1&3�-
*"+1"�,0�1"/*,0�Ȋ&+1"/+�ýé,�-/,3&0Ń/&�ȋ�"�Ȋ�1,�&+#/�-

 &,+�)ȋ�"*�02�0�"*"+1�0�ț/"02*,�!,� �0,�#,/+" &!,�
+�0�-/Ń-/&�0�!" &0Ņ"0Ȝǽ��&+!�Ǿ�0")" &,+�/�*Ȓ0"��-"-
+�0��0�!" &0Ņ"0� ,)"$&�!�0�ț1,*�!�0�-,/�3,1�ýé,�!"�
2*�$/2-,�!"�*�$&01/�!,0ȜǾ�"5 )2&+!,Ȓ0"�!��-"0.2&0��
�0�!" &0Ņ"0�*,+, /ç1& �0�ț-/,#"/&!�0�-,/��-"+�0�2*�
'2)$�!,/Ȝǽ� �00,� -,/.2"� *2&1�0� !�0� !" &0Ņ"0� *,+,-
cráticas tratam da apreciação de pedido de liminar, 
/"-/"0"+1�+!,�2*���+ç)&0"�02-"/Ɯ &�)�!,� �0,ǽ��)ć*�
disso, por expressarem o entendimento de apenas 
2*�*�$&01/�!,Ǿ�02���+ç)&0"�&*-,00&�&)&1�/&����3"/&Ɯ-
 �ýé,�!"�!&3"/$Ĉ+ &�0�"+1/"�,0� '2)$�!,/"0Ǿ�,�.2"�0Ń�
ć�-,00ģ3")Ǿ�,)%�+!,Ȓ0"��0�!" &0Ņ"0� ,)"$&�!�0ǽ��"00"�
*,!,Ǿ�,�1&3"/�*Ȓ0"Ǿ�+,���Ǿ�ǗǞ�!" &0Ņ"0�"Ǿ�+,����Ǿ�
ǖǙǘ�!" &0Ņ"0ǽǗ

��� �� �����

�Ȝ�"5 "00,�!"�-/�7, ǗǕ Ǖ ǗǕ

�Ȝ�&+1"/+�ýé,��+1"0�!,�1/è+0&1,�"*�'2)$�!, ǗǕ Ǟ ǗǞ

 Ȝ� /&1ć/&,0�!��!" &0é, Ǟǘ 11 ǖǕǙ

!Ȝ�!"0 �/1�!�0 ǖǕ Ǟ ǖǞ

Tabela 2.��"*ç1& �0�/")"3�+1"0�0,�/"���&+1"/+�ýé,�-/,3&0Ń/&�ǽ

��-�/1&/�!��)"&12/��!"�1,!�0��0�"*"+1�0�"��-Ń0�,�!"0-
 �/1"�!�0�!" &0Ņ"0�.2"�+é,�1/�1�3�*�!,�1"*�Ǿ�,�0"/-
3�/�*Ȓ0"�1/Ĉ0�0&12�ýŅ"0�!&01&+01�0�"+3,)3"+!,�,�1"*��
!�� &+1"/+�ýé,� -/,3&0Ń/&�ǿ� �Ȝ� "5 "00,� !,� -/�7,� )"$�)�
!"� Ǚǚ� !&�0� !�� &+1"/+�ýé,�-/,3&0Ń/&�� ț�/1ǽ� ǖǕǝǾ� ���ȜȀ�
�Ȝ�-,00&�&)&!�!"�!"�&+1"/+�ýé,��+1"0�!,�1/è+0&1,�"*�
'2)$�!,�!��!" &0é,� ,+!"+�1Ń/&��ț�+1"0�!"���!" &0é,�
1,/+�/Ȓ0"�&//" ,//ģ3")ȜȀ� Ȝ� /&1ć/&,0�-�/�����-)& �ýé,�!��
&+1"/+�ýé,�-/,3&0Ń/&�Ǿ� ,+#,/*"������")��Ǘǽ

�,1"Ȓ0"�.2"��0�1/Ĉ0�0&12�ýŅ"0�*"/" "*�0"/�&+3"01&$�-
!�0�!"�*�+"&/��*�&0�-/,#2+!�ǽ���)"&12/���)"�1Ń/&��!"�
�)$2+0�'2)$�!,0�.2�+1,�æ�.2"01é,�!,�"5 "00,�!"�-/�-
7,� /"3"),2�2*�� 1"+!Ĉ+ &��!,��/&�2+�)� "01�!2�)� "*�
/")�1&3&7�/�,0�Ǚǚ�!&�0�-"/*&1&!,0�-,/�)"&Ǿ��*-)&�+!,�,�
1"*-,�!"� &+1"/+�ýé,�-/,3&0Ń/&�ǽ���)� 0&12�ýé,� &+!& ��
.2"�,� 1"51,�!,����Ǿ� 'ç���01�+1"�Ɲ"5ģ3")Ǿ�-,!"�"01�/�
0"+!,� �&+!��*�&0� Ɲ"5&�&)&7�!,� -")�� '2/&0-/2!Ĉ+ &�Ǿ�
0"+!,� &+1"/"00�+1"� �� &+3"01&$�ýé,� .2�+1,� æ� #2+!�-
*"+1�ýé,�!"�1�&0�!" &0Ņ"0ǽ

ç�2*���+ç)&0"�02-"/Ɯ &�)�!�0�!" &0Ņ"0�.2"�3"/0�*�

0,�/"��� &+1"/+�ýé,��+1"0�!,�1/è+0&1,�"*� '2)$�!,�!��
0"+1"+ý��02$"/&2�.2"�,0�!,&0��/&�2+�&0�"01é,��)&+%�-
!,0�+,�0"+1&!,�!"�.2"�"01��ć�-,00ģ3")ǽ��00��1"*ç1& ��
+" "00&1��!"�2*�"012!,�*�&0��-/,#2+!�!,Ǿ�2*��3"7�
.2"�,��2-/"*,��/&�2+�)�	"!"/�)�'2)$,2�&+ ,+01&12 &,-
+�)�,� 2*-/&*"+1,�!"�-"+��!"�/ć20��!2)1,0��+1"0�!,�
1/è+0&1,�"*�'2)$�!,ǽ�Y�+" "00ç/&,Ǿ�-,/1�+1,Ǿ� &+3"01&-
$�/�,�.2"�)"$&1&*�Ǿ�+��3&0é,�!,0�*�$&01/�!,0Ǿ�,�1/�-
1�*"+1,�!&#"/"+ &�!,�"+1/"��!2)1,0�"��!,)"0 "+1"0Ǿ�
-,!"+!,Ȓ0"Ǿ�&+ )20&3"Ǿ�#�7"/�2*���+ç)&0"� ,*-�/�1&-
3�� ,*�!" &0Ņ"0� /&*&+�&0ǽǘ 

4.1 A escolha da temática de análise: os 

fundamentos da internação provisória

�,!�3&�Ǿ�+,�-/"0"+1"�"012!,Ǿ�!" &!&2Ȓ0"�-,/Ǿ�"*�2*�
0"$2+!,�/" ,/1"Ǿ���,/!�/���.2"01é,�!,0�#2+!�*"+-
1,0� !�� &+1"/+�ýé,� -/,3&0Ń/&�Ǿ� -")�� .2�+1&!�!"� !"�

ǘǽ� �,!�0� �0� !" &0Ņ"0� "01é,� !&0-,+ģ3"&0� +,0� 0ģ1&,0� !,0� �/&�2+�&0ǽ�
�2�).2"/�/"#"/Ĉ+ &����")�0�+"01"��/1&$,�1/�7�,�+ů*"/,�!��!" &0é,�
 ,+#"/&!,� -"),� �/&�2+�)Ǿ� �"*�  ,*,� ,� +ů*"/,� !�� !" &0é,� !�!,�
-")��#"//�*"+1��!"��20 ��21&)&7�!�ǽ��"00"�*,!,Ǿ�,0�'2)$�!,0�-,-
dem ser encontrados rapidamente nos links trazidos no Anexo A.
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!" &0Ņ"0�0,�/"�,��002+1,�țǛǕʢ�!,�1,1�)Ȝ�"�-"),� #�1,�
!"� ,� ���� !"&5�/� �*-)�� *�/$"*� !"� !&0 /& &,+�/&"-
!�!"� �,0� '2)$�!,/"0� -�/�� �� #2+!�*"+1�ýé,� !"� 02��
&*-,0&ýé,ǽ��"00"�0"+1&!,Ǿ�&+1"/"00�+1"�,�0"/3�/�+,-
3�*"+1"���/"!�ýé,�!,�!&0-,0&1&3,�)"$�)�.2"�/"$2)��,�

1"*�ǽ��"$2+!,�,��/1&$,�ǖǕǝ�!,����Ǿ���!" &0é,�.2�+1,�
æ�&+1"/+�ýé,�-/,3&0Ń/&��Ȋ!"3"/ç�0"/�#2+!�*"+1�!��"�
��0"�/Ȓ0"�"*�&+!ģ &,0�02Ɯ &"+1"0�!"��21,/&��"�*�1"-
rialidade, demonstrada a necessidade imperiosa da 
medida”. 

 

Figura 1.��+1"/#� "�!,�-/,$/�*����&3,� ,*��� )�00&Ɯ �ýé,�!�0�!" &0Ņ"0�!,����ǽ

�,/1�+1,Ǿ�ć�+" "00ç/&,�&+!�$�/�0,�/"� ,*,�"01"�!&0-
-,0&1&3,� ć� &+1"/-/"1�!,�-"),���� "�-"),����ǽ��2�&0�
 /&1ć/&,0� 0é,� 21&)&7�!,0� -�/�� !"Ɯ+&/� ,� .2"� 0&$+&Ɯ ��
Ȋ+" "00&!�!"� &*-"/&,0��!��*"!&!�ȋȄ���.2"� 0&$+&Ɯ-
 �*�Ȋ&+!ģ &,0�02Ɯ &"+1"0�!"��21,/&��"�!"�*�1"/&�)&!�-
de”? Ainda, é importante analisar a conformidade de 
1�&0��/$2*"+1,0� ,*���-/,-,01��!,�����"*�&+01&12&/�
��-/,1"ýé,� &+1"$/�)� ���!,)"0 "+1"0�"� /,*-"/�  ,*���
!,21/&+��!��0&12�ýé,�&//"$2)�/ǽ

�+1"0� !"� 0"� /"0-,+!"/� �� 1�&0� &+!�$�ýŅ"0Ǿ� ć� -/" &0,�
.2"�0"�)&*&1"�,�2+&3"/0,�!"�!" &0Ņ"0��+�)&0�!�0Ǿ�%�'��
3&01��,�+ů*"/,� 1,1�)�!"�!" &0Ņ"0�0"/�*2&1,�")"3�!,�
țǖǕǙ�'2)$�!,0Ȝǽ��"�)&7�Ȓ0"Ǿ��00&*Ǿ�,�ů)1&*,�/" ,/1"�!,�
2+&3"/0,� "*-ģ/& ,� �� 0"/� "012!�!,ǽ� ��/�� 1�+1,Ǿ�  ,+-
1,2Ȓ0"� ,*���21&)&7�ýé,�!,�-/,$/�*��������&3,�ǖǕǾ�
0,ƞ4�/"�!,�1&-,��������ț�,*-21"/Ȓ�&!"!�.2�)&1�1&3"�
!�1���+�)60&0�0,ƞ4�/"Ȝǽ��"01"�*,*"+1,�!��-"0.2&0�Ǿ�
21&)&7,2Ȓ0"� ,� -/,$/�*�� -�/�� ��  )�00&Ɯ �ýé,� !�0� ǖǕǙ�
decisões que tratam sobre os critérios da internação 
provisória. 

�00�0� !" &0Ņ"0� #,/�*� &*-,/1�!�0� -�/�� ,� 0,ƞ4�/"Ǿ�
-�00�+!,��� 0"/� 1/�1�!�0� ,*,�Ȋ#,+1"0ȋ� ț1,!,�!, 2-
*"+1,� "*� .2�).2"/� #,/*�1,� .2"�  ,+01&12&� ��*�&,/�
2+&!�!"� !"� �+ç)&0"Ȝǽ� �� ,�'"1&3,� !��  )�00&Ɯ �ýé,� ć�
 /&�/�2*���+ ,�!"�!�!,0Ǿ� ,*� &+#,/*�ýŅ"0��ç0& �0�
0,�/"� 1,!�0��0�!" &0Ņ"0Ǿ�-"/*&1&+!,�+é,�0Ń���"0 ,-
)%�� !,� /" ,/1"� �� 0"/� 1/���)%�!,� +"01"� "012!,Ǿ� *�0�
1�*�ć*� "*� #212/�0� -"0.2&0�0ǽ� ��&0� Ȋ#,+1"0ȋ� #,/�*�
 )�00&Ɯ �!�0�!"�� ,/!,� ,*�0"&0��1/&�21,0� &ǽ��è*�-
/�Ȁ�&&ǽ��")�1,/�ț/"0-,+0ç3")�-")��/"!�ýé,�!,�/")�1Ń/&,�
!,�  �0,� "� !,� 3,1,ȜǙȀ� &&&ǽ� �1,� &+#/� &,+�)�  ,*"1&!,Ȁ�
&3ǽ��"02)1�!,� ț&+1"/+�ýé,�,2�+é,� &+1"/+�ýé,ȜȀ� 3ǽ��"-
correnteǚ� ț�&+&01ć/&,��ů�)& ,�,2�!"#"0�ȜȀ�3&ǽ��,1�ýé,�

Ǚǽ� �,*,� ,0� '2)$�*"+1,0� 0é,� 1,*�!,0� "*� #,/*�� !"� 3,1�ýé,Ǿ� ,�
/")�1,/�ć� /"0-,+0ç3")�-")��")��,/�ýé,�!"�2*�3,1,ǽ��"�,0�!"*�&0�
'2)$�!,/"0� ,+ ,/!�*Ǿ�"01"�3,1,�ć��!,1�!,� ,*,�!" &0é,�-�/��,�
 �0,ǽ��"���*�&,/&��!,� ,)"$&�!,�+é,� ,+ ,/!�/Ǿ�0"/ç�/"!&$&!,�,21/,�
3,1,Ǿ�,�.2�)�ć��!,1�!,� ,*,�!" &0é,ǽ��00&*Ǿ�,�1"/*,�Ȋ!" &0é,ȋ�0"�
refere ao voto vencedor.
ǚǽ��"0*,�+,0� �0,0�"*�.2"���!"#"0���'2&7,2����ýé,� ,+01&12 &,+�)�
de habeas corpus, categorizou-se como “recorrente”.
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ț2+è+&*"�,2�-,/�*�&,/&�Ȝǽ���&+1"/#� "�!,�-/,$/�*�Ǿ�
 ,*��� )�00&Ɯ �ýé,�!�0�!" &0Ņ"0�!,����Ǿ�-,!"�0"/�
3&02�)&7�!��+��	&$2/��ǖǽ

�"�)&7�!���� )�00&Ɯ �ýé,Ǿ�#,/�*�#"&1,0��)$2+0�)"3�+-
1�*"+1,0�"� /27�*"+1,0�"+1/"�,0��1/&�21,0�!�0�!"-
 &0Ņ"0�-/,#"/&!�0�-"),����ǽ��0�!" &0Ņ"0�!,����+é,�
0"/3&/�*� !"� ��0"� -�/�� "00�� "0 ,)%�Ǿ� %�'�� 3&01�� 0"2�
/"!27&!,�+ů*"/,�țǖǕ�'2)$�!,0Ȝǽ���&0�,-"/�ýŅ"0Ǿ�!&Ɯ-
 &)*"+1"�/"�)&7ç3"&0�!"�#,/*��*�+2�)Ǿ�*�0Ǿ�/")�1&3�-
*"+1"�0&*-)"0� ,*���21&)&7�ýé,�!,���&3,Ǿ�-"/*&1"*�
/"3")�/� +2*"/& �*"+1"� /")�ýŅ"0� "+1/"� ,0� �1/&�21,0�
!�0� !" &0Ņ"0ǽ� �0� ,-"/�ýŅ"0� /"�)&7�!�0� �20 �/�*�
&!"+1&Ɯ �/Ǿ�"+1/"�,0��1,0�&+#/� &,+�&0�*�&0�#/".2"+1"0�
+�0�!" &0Ņ"0Ǿ�"*�.2�)�!")"0�%ç�*�&,/�!&3"/$Ĉ+ &��"+-
1/"0�,0�'2)$�!,/"0ǽ�

��&!"&��!"�0"�1/���)%�/� ,*�!" &0Ņ"0�.2"�!&7"*�/"0-
-"&1,����-"+�0�2*��1,�&+#/� &,+�)�0"�'201&Ɯ ��-,&0��0�
#2+!�*"+1�ýŅ"0� !�0� !" &0Ņ"0� -,!"*� 3�/&�/� *2&1,�
!"�� ,/!,� ,*� �!���1,�ț�&+!��.2"�,0�*�$&01/�!,0�
�00&*� +é,� "0-" &Ɯ.2"*ȜǾ� !&Ɯ 2)1�+!,� �� �+ç)&0"ǽ�
�)ć*�!&00,Ǿ�-,/�%�3"/�2*�+ů*"/,��)1,�!"�!" &0Ņ"0Ǿ�
0"/&��+" "00ç/&����  ,+01/2ýé,�!"��*,01/�$"+0� /"#"-
/"+1"0���  �!���1,� &+#/� &,+�)Ǿ�,�.2"�-,!"/&��"5 )2&/�
'2)$�!,0�/")"3�+1"0�-�/�����+ç)&0"ǽ��00&*Ǿ�"*�,/��,�
-/"0"+1"� "012!,� ��,/!"� �-"+�0� 2*� �1,� &+#/� &,+�)�
!"+1/"�,0�*�&0�#/".2"+1"0�+�0�!" &0Ņ"0Ǿ�-,!"�0"/3&/�
-�/��#212/�� ,*-�/�ýé,�"+1/"��0�#2+!�*"+1�ýŅ"0�/"-
)�1&3�0��� �!���1,ǽ��"00"�*,!,Ǿ�2*��#212/��-"0.2&0�Ǿ�
em comparação com a presente, poderia revelar, por 
"5"*-),Ǿ�.2�&0��0�!&#"/"+ý�0�"+1/"��0�&+1"/-/"1�ýŅ"0�
'2/&0-/2!"+ &�&0� !,� 1"/*,� Ȋ+" "00&!�!"� &*-"/&,0��
!��*"!&!�ȋ�+,0� �0,0�!"�1/çƜ ,�"�!"�/,2�,ǽ

ç����20 ��-,/�!" &0Ņ"0�"*�.2"�%,23"�*�&,/�!&3"/-
$Ĉ+ &�� 0"� '201&Ɯ �Ǿ� -,&0� �� �+ç)&0"� .2"� 0"$2&/ç� -/"-
1"+!"� +é,� 0Ń� -/,�)"*�1&7�/� �0� #2+!�*"+1�ýŅ"0�
apresentadas, mas confrontar os entendimentos an-
1�$ń+& ,0�"+1/"��0�!" &0Ņ"0Ǿ�!"�*,!,�.2"�0"�-,00�*�
&!"+1&Ɯ �/�!&#"/"+1"0�&+1"/-/"1�ýŅ"0�0,�/"�0&12�ýŅ"0�
0"*")%�+1"0ǽ��"$2"*��0� ,+ )20Ņ"0�!�0�,-"/�ýŅ"0ǿ

�Ȝ� ,0��1,0�&+#/� &,+�&0�*�&0�#/".2"+1"0�#,/�*�,0�!"�
1/çƜ ,�!"�!/,$�0�țǘǝȜǾ�%,*& ģ!&,�țǗǖȜǾ�/,2�,�țǗǕȜȀ

�Ȝ� !�0� ǞǙ� !" &0Ņ"0� �+�)&0�!�0Ǿ� ǚǘ� țǚǛʢȜ� 1&3"/�*�
 ,*,�/"02)1�!,���&+1"/+�ýé,�"�Ǚǖ�țǙǙʢȜ�#,/�*�+,�

sentido da não internação;6 
 Ȝ�  /27�+!,Ȓ0"��0�3�/&ç3"&0�Ȋ/"02)1�!,ȋ�"�Ȋ/" ,//"+-

1"ȋǾ�ć�-,00ģ3")�,�1"/�2*�ģ+!& "�!"�/"#,/*��!�0�!"-
 &0Ņ"0�!"�-/&*"&/,�$/�2Ǿ�.2"�#,&�!"�Ǘǘʢ�+,� �0,�
!"� /" 2/0,�!��!"#"0��"�!"�ǘǖʢ�-�/��,0� /" 2/0,0�
!,��&+&01ć/&,��ů�)& ,Ǿ�&+!& �+!,�1"+!Ĉ+ &��!,��/&-
�2+�)�"*�+é,�*,!&Ɯ �/��0�!" &0Ņ"0�!"�-/&*"&/,�
$/�2Ȁ

!Ȝ� �00&*Ǿ�.2�+!,�,��&+&01ć/&,��ů�)& ,�ć�,�/" ,//"+-
1"Ǿ� %ç� $/�+!"� -/,���&)&!�!"� !"� ,� /"02)1�!,� 0"/�
��+é,� &+1"/+�ýé,�"�.2�+!,�,� /" ,//"+1"�ć���!"-
#"0�Ǿ�%ç�$/�+!"�-,00&�&)&!�!"�!"�,� /"02)1�!,�0"/�
internação;ǜ

"Ȝ� ,� /"02)1�!,�Ȋ&+1"/+�ýé,ȋ�"*�!" &0Ņ"0�/"#"/"+1"0�
�� 1,!,0�,0��1,0� &+#/� &,+�&0�!��ǜɪ��è*�/�� #,&�!"�
ǜǘʢǾ��,�-�00,�.2"�,�!��ǝɪ��è*�/��#,&�!"�ǙǗʢȀ

#Ȝ� /"�)&7�+!,� "00"� *"0*,�  /27�*"+1,� -�/��  �!��
�1,�&+#/� &,+�)�-"/ "�"Ȓ0"�.2"�"00��!&#"/"+ý��!"�
/"02)1�!,0�"+1/"��0��è*�/�0�-,2 ,�0"��)1"/��+,0�
 �0,0�!"�/,2�,Ǿ��,�-�00,�.2"�%ç�!&#"/"+ý��0&$+&-
Ɯ �1&3��.2�+!,�0"�1/�1��!,��1,�&+#/� &,+�)�!"�1/ç-
Ɯ ,�!"�!/,$�0�"�!"�%,*& ģ!&,Ǿ�&+!& �+!,�-,00&�&-
)&!�!"�!"�!&3"/$Ĉ+ &��"+1/"��0� è*�/�0�+,0� �0,0�
/"#"/"+1"0���1/çƜ ,�"�%,*& ģ!&,Ȁ

$Ȝ� +,� �0,�!,�%,*& ģ!&,Ǿ���!&#"/"+ý��+,�+ů*"/,�!"�
&+1"/+�ýŅ"0�"+1/"��0��è*�/�0�-�/" "�0"�"5-)& �/�
-")�� 1"+!Ĉ+ &��!,� 1/&�2+�)�"*�+é,�*,!&Ɯ �/��0�
!" &0Ņ"0�!"�ǖɬ�$/�2Ȁ

%Ȝ� -�/��,��1,�&+#/� &,+�)�!"�1/çƜ ,�!"�!/,$�0Ǿ�-,/ć*Ǿ�
�� !&#"/"+ý�� +,� +ů*"/,� !"� &+1"/+�ýŅ"0� "+1/"� �0�
�è*�/�0�+é,�0"�"5-)& ��-")�� 1"+!Ĉ+ &��!"�,��/&-
�2+�)�+é,�*,!&Ɯ �/�!" &0Ņ"0Ȁ

&Ȝ� .2�+1,��,� ģ+!& "�!"�!&3"/$Ĉ+ &��"+1/"�,0�*�$&0-
1/�!,0�!��*"0*���è*�/�Ǿ�,�0"/3�Ȓ0"�.2"�,��1,�
&+#/� &,+�)�-�/��,�.2�)�%,23"�*�&,/�!&3"/$Ĉ+ &��
#,&�,�1/çƜ ,�!"�!/,$�0�ț0"&0�!"�ǘǝȜǾ�"+.2�+1,�.2"�
-�/�� ,� �1,� &+#/� &,+�)� !"� /,2�,� ,0�*�$&01/�!,0�
!&0 ,/!�/�*�"*�1/Ĉ0�!,0�ǗǕ� �0,0Ǿ�+é,�1"+!,�%�-
3&!,�+"+%2*��!&3"/$Ĉ+ &��"*� /")�ýé,��,�%,*&-
 ģ!&,ǽ

�"00��#,/*�Ǿ�0"/é,��+�)&0�!�0��0�!" &0Ņ"0�.2"�!&7"*�

Ǜǽ���!" &0é,�ǖǕǞǽ�ǜǕǕǙǛǝǖǞǜǛǞ� #,&� ,+1��&)&7�!��!2�0�3"7"0Ǿ�-,&0�
�-/"0"+1,2�/"02)1�!,0�!&#"/"+1"0�-�/�� �!���!,)"0 "+1"ǽ
ǜǽ���!"#"0��/" ,//"2�"*�0&12�ýŅ"0�"*�.2"�,�'2ģ7,�!"�-/&*"&/,�$/�2�
!" &!&2�-")��&+1"/+�ýé,�!,��!,)"0 "+1"ǽ�ç�,��&+&01ć/&,��ů�)& ,�/"-
 ,//"2�-�/��.2"�,��!,)"0 "+1"�#,00"�&+1"/+�!,Ǿ�+,0� �0,0�"*�.2"�
,�'2ģ7,�!" &!&2�-")��+é,�&+1"/+�ýé,ǽ
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/"0-"&1,��,�1/çƜ ,�!"�!/,$�0ǽ��00"�+é,��-"+�0�#,&�,�
�1,� &+#/� &,+�)� !"� *�&,/� #/".2Ĉ+ &�� țǘǝ� !" &0Ņ"0ȜǾ�
 ,*,�1�*�ć*�#,&�,�.2"��-/"0"+1,2�*�&,/�".2&)ģ�/&,�
"+1/"�,�+ů*"/,�!"�!" &0Ņ"0�-")�� &+1"/+�ýé,�"�-")��
+é,�&+1"/+�ýé,Ǿ�,�.2"�02$"/"�%�3"/�*�&,/�-)2/�)&!�!"�
!"�-,0&ýŅ"0�"+1/"�,0�*�$&01/�!,0ǽ��&+!�Ǿ�ć�,��1,�&+-
#/� &,+�)�.2"�1"3"�*�&,/�&+!ģ "�!"�!&3"/$Ĉ+ &��"+1/"�

/")�1,/"0�!��*"0*�� è*�/��"�"+1/"��0�!2�0� è*�/�0ǽ�
�"01� �Ȓ0"Ǿ�1�*�ć*Ǿ�.2"�#,&�,��1,�&+#/� &,+�)�-�/��,�
.2�)�%,23"�*�&,/�+ů*"/,�!"�!" &0Ņ"0�/")�1�!�0�-,/�
!&#"/"+1"0��"0"*��/$�!,/"0Ǿ�,�.2"�-"/*&1"����+ç)&-
0"�!"�*�&0� &+1"/-/"1�ýŅ"0�0,�/"�,�1"*�ǽ���!"0"+%,�
*"1,!,)Ń$& ,Ǿ� ,*�,0�02 "00&3,0�/" ,/1"0Ǿ�-,!"�0"/�
3&02�)&7�!,�+,�0"$2&+1"�Ɲ25,$/�*�ǽ

 
Figura 2. 	)25,$/�*�� ,*��0�"0 ,)%�0�*"1,!,)Ń$& �0�!��-"0.2&0�ǽ

4.2 O método de análise das decisões

�-Ń0� 0"/� "0 ,)%&!,� ,� 2+&3"/0,� !"� !" &0Ņ"0� �� 0"/"*�
�+�)&0�!�0Ǿ� ć� +" "00ç/&�� �� 21&)&7�ýé,� !"� 2*� *ć1,-
do de análise. Tal método, porém, não poderia ser 
criado a prioriǾ�0"*� ,+1�1,� ,*�,�*�1"/&�)�"*-ģ/& ,�
-"0.2&0�!,ǽ��"00"�*,!,Ǿ�#,&�/"�)&7�!����)"&12/��!"��)-
$2*�0�!" &0Ņ"0ǽ��-1,2Ȓ0"Ǿ�+"00��#�0"�&+& &�)Ǿ�-,/�0"�
)"/�2*��!" &0é,�/")�1�!��-,/� �!��*�$&01/�!,Ǿ�-,&0�
� /"!&1�Ȓ0"�.2"�ć�-/,3ç3")���0"*")%�+ý��"+1/"�!" &-
0Ņ"0�-/,#"/&!�0�-"),�*"0*,�'2)$�!,/ǽ�

�00"� -/&*"&/,�  ,+1�1,�  ,*� �0� !" &0Ņ"0� /"3"),2� .2"�
,0�'2)$�!,0��-/"0"+1�3�*�&+ů*"/,0�#2+!�*"+1,0Ǿ�,0�
.2�&0Ǿ�+,�"+1�+1,Ǿ�+é,�"/�*��-/,#2+!�!,0Ǿ�&*-"!&+-
!,���&!"+1&Ɯ �ýé,�!,��/$2*"+1,� "+1/�)�.2"�!"1"/*&-
+,2�,�/"02)1�!,ǽ��00&*Ǿ�")��,/�/�*Ȓ0"�!2�0�)&01�0�!"�
#2+!�*"+1,0���0"/"*��20 �!,0�"*� �!��1&-,�!"�!"-
 &0é,� ț ,*� /"02)1�!,0� &+1"/+�ýé,� "� +é,� &+1"/+�ýé,Ȝǽ�
�,1"Ȓ0"�.2"���)&01��0"/3&2��-"+�0�-�/��#� &)&1�/���&!"+1&-
Ɯ �ýé,�!"�1�&0�#2+!�*"+1,0ǽ��3&!"+1"*"+1"Ǿ�!2/�+1"�
�� �+ç)&0"� !�0� !"*�&0� !" &0Ņ"0Ǿ� ,21/,0� #2+!�*"+1,0�
02/$&/�*�"� �)$2+0� 1&3"/�*�.2"� 0"/� �)1"/�!,0ǽ� �,*���
21&)&7�ýé,�!"00��)&01�Ǿ�-�00,2Ȓ0"�æ� ,!&Ɯ �ýé,�!�0�#,+-
1"0�ț!" &0Ņ"0ȜǾ��00, &�+!,Ȓ0"Ȓ�0�æ0� �1"$,/&�0�)&01�!�0ǽ

�00��  ,!&Ɯ �ýé,� #,&� /"�)&7�!��  ,*�,��25ģ)&,�!,� 0,#-
14�/"���&3,Ǿ�-,/�*"&,�!�� /&�ýé,�!"�Ȋ+Ń0ȋǽ��00"0�+Ń0�
Ȋ0é,� /" &-&"+1"0� .2"� �/*�7"+�*� ��  ,!&Ɯ �ýé,Ǿ� ,2�
0"'�Ǿ�,0�+Ń0�&/é,� ,+1"/���/"#"/Ĉ+ &����2*��-,/ýé,�!"�
1"51,� ,!&Ɯ �!,ȋ�ț�"&5"&/��"��" ("/�Ǿ�ǗǕǕǖǾ�-ǽ�ǞǜȜǽ��00��
#,/*��!"� ,!&Ɯ �ýé,�-/,-,/ &,+�!��-"),�-/,$/�*��
-"/*&1"Ǿ��,�),+$,�!��)"&12/�Ǿ���0")"ýé,�!,�1/" %,���0"/�
 ,!&Ɯ �!,�"�,�0"2�Ȋ"+3&,ȋ�-�/���� �1"$,/&��"0 ,)%&!�Ǿ�
0"+!,� !"0+" "00ç/&�� .2�).2"/� ,-"/�ýé,� �!& &,+�)Ǿ�
 ,*,� ,-&�/�"� ,)�/�,�1"51,�-�/��,21/,��/.2&3,ǽ��&+-
!�Ǿ� -,00&�&)&1�� .2"�,�*"0*,� 1/" %,� 0"'��  ,!&Ɯ �!,�
"*�.2�+1,0�Ȋ+Ń0ȋ�#,/"*�+" "00ç/&,0Ǿ� �0,�!"1"/*&-
+�!��-,/ýé,�!"�1"51,�0"�"+.2�!/"�"*�*�&0�!"�2*��
 �1"$,/&�ǽ�

��  ,!&Ɯ �ýé,� "*� +Ń0� -"/*&1"Ǿ� �!"*�&0Ǿ� ,�  /27�-
*"+1,�!,0�!�!,0�,�1&!,0�+�� )�00&Ɯ �ýé,�&+& &�)�!,0�
'2)$�!,0�ț!"�� ,/!,� ,*�/")�1,/Ǿ� è*�/�Ǿ�/"02)1�!,Ǿ�
"1 ȜǾ� ,*�,0�0"20�#2+!�*"+1,0ǽ��"00"�*,!,Ǿ�ć�-,0-
0ģ3")�!"0 ,�/&/Ǿ�-,/�"5"*-),Ǿ�.2�&0�#2+!�*"+1,0�#,-
/�*�*�&0�#/".2"+1"0�!"�� ,/!,� ,*�/")�1,/Ǿ� è*�/�Ǿ�
,�/" ,//"+1"�,2��&+!�� ,*��� ,*�&+�ýé,�!"00"0��1/&-
�21,0ǽ��,/�"5"*-),ǿ�.2�+1�0�3"7"0�,�#2+!�*"+1,�Ȋ5ȋ�
�-�/" "2� '2+1�*"+1"� �,� #2+!�*"+1,� Ȋ6ȋ� "*�  �0,0�
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/")�1�!,0� -"),�*�$&01/�!,� Ȋ�ȋ� "*� .2"� ,� �&+&01ć/&,�
�ů�)& ,� #,&� ,� /" ,//"+1"Ǿ� ,� .2"� 0"/ç� ů1&)� "*� �)$2+0�
momentos da análise.

5 Os fundamentos encontrados: o que 
realmente importa?

�� )&01��!"� #2+!�*"+1,0��+�)&0�!,0�!"�� ,/!,� ,*�,�
/"02)1�!,�Ȋ&+1"/+�ýé,ȋ�"�Ȋ+é,�&+1"/+�ýé,ȋ�"�02��#/"-
.2Ĉ+ &��!"��-�/&ýé,�-,!"�0"/�3&02�)&7�!��+�����")��ǘǽ

�,1"Ȓ0"�.2"�,�#�1,�!"�+é,�%�3"/�*"+ýé,�æ�!"1"/*&-
+�!��.2"01é,�+é,�0&$+&Ɯ ��.2"�"01��+é,�"01"'��-/"-
0"+1"�+,� �0,Ǿ�*�0��-"+�0�.2"�+é,� #,&��3�)&�!��+,�
3,1,ǽ��00&*Ǿ�,� #�1,�!"�+"+%2*��!" &0é,�-")�� &+1"/-
+�ýé,�*"+ &,+�/�.2"�,��!,)"0 "+1"�+é,�-,002&��+-
1" "!"+1"0Ǿ�+é,�0&$+&Ɯ ��.2"�")"Ǿ�+��3"/!�!"Ǿ�+é,�,0�
-,002�Ǿ�*�0��-"+�0�.2"�"00"� #�1,�+é,� #,&�21&)&7�!,�

+��#2+!�*"+1�ýé,ǽ��&+!�Ǿ�0�)&"+1�Ȓ0"�.2"�,0�#2+!�-
*"+1,0�.2"��-�/" "*�"*��*��0��0�  ,)2+�0� #,/�*�
apreciados de maneira oposta em cada tipo de deci-
0é,ǽ��,� �0,�!��,/!"*�-ů�)& �Ǿ�-,/�"5"*-),Ǿ��0�!" &-
0Ņ"0�-")��&+1"/+�ýé,�0201"+1�/�*�.2"�%�3&���*"�ý��
æ�,/!"*�-ů�)& ��+,� �0,Ǿ��,�-�00,�.2"�+�0�!" &0Ņ"0�
-")�� +é,� &+1"/+�ýé,Ǿ� ��  ,+ )20é,� #,&� �� !"� .2"� +é,�
"5&01&���*"�ý��æ�,/!"*�-ů�)& �ǽ��0�ů+& �0�"5 "ýŅ"0�
!&7"*�/"0-"&1,��,0�#2+!�*"+1,0�Ȋ$/�3&!�!"�!,��1,ȋ�
"�Ȋ-,00&�&)&!�!"�!"� ,*"1&*"+1,�!"�+,3,0��1,0ȋǽ��,�
-/&*"&/,�  �0,Ǿ� ,0� !,&0� 1&-,0� !"� !" &0é,� 0201"+1�*�
.2"�,��1,�ć�$/�3"Ǿ�  ,*���!&#"/"+ý��!"�.2"Ǿ�+�0�!"-
 &0Ņ"0� -")�� +é,� &+1"/+�ýé,Ǿ� ��  ,+ )20é,� ć� !"� .2"Ǿ�
�-"0�/�!"00��$/�3&!�!"Ǿ�,��!,)"0 "+1"�+é,�!"3"�0"/�
&+1"/+�!,ǽ��2�+1,� æ� -,00&�&)&!�!"� !"�  ,*"1&*"+1,�
!"�+,3,0��1,0Ǿ��0�!" &0Ņ"0�-")��+é,�&+1"/+�ýé,�020-
1"+1�*�.2"�"01"�#2+!�*"+1,�+é,�ć�&!ń+",�-�/��020-
1"+1�/���&+01&12 &,+�)&7�ýé,�!,�',3"*ǽ

	���������� �������O;� �;���������O;�

�,002&��+1" "!"+1"0 ǚ ǝ

�é,�-,002&��+1" "!"+1"0 - 11

���&*"+1,�!"��+1"/+�ýé,�"*��/çƜ , 6 ǖǚ

Gravidade do ato 11 ǝ

�+!ģ &,0�02Ɯ &"+1"0�!"��21,/&��"�*�1"/&�)&!�!" ǖǗ ǘ

�" "00&!�!"�!"�/"-/"00é,�,2�/"1/&�2&ýé, ǚ -

�,00&�&)&!�!"�!"� ,*"1&*"+1,�!"�+,3,0��1,0 ǜ Ǘ

�/!"*�-ů�)& � 6 Ǘ

	�1,� ,*"1&!,�%ç�*2&1,�1"*-, - ǝ

�/,1"ýé,�!,��!,)"0 "+1" 11 ǚ

�2"01é,�-/, "002�) Ǘ 6

�""!2 �ýé,ȡ�"00, &�)&7�ýé, ǜ -

Tabela 3. 	2+!�*"+1,0�!"�&+1"/+�ýé,�"�+é,�&+1"/+�ýé,�+�0�!" &0Ņ"0�!,����ǽ

��-�/1&/�!,0� /27�*"+1,0�!"00"0�)"3�+1�*"+1,0�+2-
*ć/& ,0�"�!��)"&12/��!"�1,!�0��0�!" &0Ņ"0�!,����Ǿ�-"/-
 "�"2Ȓ0"�.2"Ǿ��-"0�/�!"�%�3"/�&+ů*"/,0��/$2*"+1,0�
#2+!�*"+1�+!,���&+1"/+�ýé,�"���+é,�&+1"/+�ýé,Ǿ�1/Ĉ0�
!")"0�0é,�!" &0&3,0�+��!" &0é,�!,0�*�$&01/�!,0ǿ��Ȝ�,�
!"��1"�0,�/"�,� ��&*"+1,�!"�&+1"/+�ýé,�"*� �0,0�!"�
1/çƜ ,Ǿ�3&01,�.2"�"01"�+é,�ć� ,*"1&!,�*"!&�+1"�3&,-

)Ĉ+ &��,2�$/�3"��*"�ý��æ�-"00,�Ȁ��Ȝ���.2"01é,�!��+"-
 "00&!�!"�!��*"!&!��.2�+!,�,��1,�#,/��-/�1& �!,�%ç�
*2&1,�1"*-,Ǿ�1"+!,�,��!,)"0 "+1"�-"/*�+" &!,�"*�
)&�"/!�!"�0"*�+,1ģ &��!"�1"/�0"�"+3,)3&!,�"*�+,3,0�
�1,0�,2�!"�!&Ɯ 2)1�/�,�-/, "00,ǝ�ț,&1,�!" &0Ņ"0ȜȀ� Ȝ���

ǝǽ���)�0&12�ýé,�, ,//"2�"*�1,!,0�,0� �0,0�"*�.2"�,��&+&01ć/&,��ů-
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"5&01Ĉ+ &��!"�&+!ģ &,0�02Ɯ &"+1"0�!"��21,/&��"�!"�*�-
1"/&�)&!�!"� ț1/Ĉ0� !" &0Ņ"0Ȝǽ� �00��  ,+ )20é,� 0"� !"3"�
�,�#�1,�!"�.2"�1,!�0��0�!" &0Ņ"0�-")��+é,�&+1"/+�ýé,�
+é,� 0Ń���0"�/�*Ȓ0"� "*��)$2*�!"00"0� �/$2*"+1,0Ǿ�
 ,*,�Ɯ7"/�*Ȓ+,�!"�*�+"&/��&+!"-"+!"+1"ǽ��2�0"'�Ǿ�
.2�+!,�2*�!"00"0��/$2*"+1,0�#,&��+�)&0�!,Ǿ�,0�,2-
tros dois não foram mencionados.Ǟ 

�00&*Ǿ� ,0� !"*�&0� �/$2*"+1,0� -�/" "*� �-"+�0� 0"/�
21&)&7�!,0� ,*,� /"#,/ý,�æ� ,+ )20é,� 'ç�,�1&!�ǽ��"0-
0"� 0"+1&!,Ǿ� ,�0"/3"Ȓ0"Ǿ� -,/� "5"*-),Ǿ� .2"�,�*"0*,�
*�$&01/�!,Ǿ�"*�1,!�0��0�!" &0Ņ"0�-")��&+1"/+�ýé,ǾǖǕ 
/"00�)1,2���+" "00&!�!"�&*"!&�1��!"�/"00, &�)&7�ýé,�
!,��!,)"0 "+1"�"�!"�/"1/&�2&ýé,��,��1,ǽ��*�02�0�!"-
 &0Ņ"0�-")��+é,�&+1"/+�ýé,Ǿ11�-,/ć*Ǿ�1�&0��/$2*"+1,0�
0".2"/�#,/�*�*"+ &,+�!,0ǽ���!&#"/"+ý��"+1/"�,0�!,&0�
$/2-,0�!"�!" &0é,�-�/" "�0"/��-"+�0�,�#�1,�!"�.2"�+,�
0"$2+!,� �0,Ǿ���!" &0é,�!"�ǖɬ�$/�2�#,&�-")��+é,�&+1"/-
+�ýé,Ǿ�,2�0"'�Ǿ���.2"01é,�-/&+ &-�)�-�/��"*��0�/���
!" &0é,�!"00"�'2)$�!,�-�/" "�0"/�,�#�1,�!"�,��!,)"0-
 "+1"�1"/�-"/*�+" &!,�"*�)&�"/!�!"�!2/�+1"�,�-/,-
 "00,ǽ� �2�+1,� �,� #2+!�*"+1,� Ȋ.2"01Ņ"0� -/, "002-
�&0ȋǾ�+,1"Ȓ0"�.2"�0"�!"2Ǿ�"*�ǜǚʢ�!,0� �0,0Ǿ��1/")�!,�
�,��/$2*"+1,�Ȋ#�1,� ,*"1&!,�%ç�*2&1,�1"*-,ȋǽ

	"&1�0� "00�0� ,�0"/3�ýŅ"0Ǿ� -,!"Ȓ0"� -/, "!"/� æ� �+ç-
)&0"�"0-" ģƜ ��!"� �!�� #2+!�*"+1,�21&)&7�!,ǽ��"/é,�
��,/!�!,0Ǿ� -/&*"&/�*"+1"Ǿ� ,0� 1/Ĉ0� #2+!�*"+1,0� 1&-
!,0� ,*,�!"Ɯ+&!,/"0�!,�/"02)1�!,ǽ����+ç)&0"��20 �/ç�
-/,�)"*�1&7çȒ),0� +é,� 0Ń� �� -�/1&/� !"� 2*��  /ģ1& �� "5-
1"/+�Ǿ�*�0� 1�*�ć*�-"),� ,+#/,+1,�"+1/"�!&#"/"+1"0�
"+1"+!&*"+1,0�+,0��/&�2+�&0Ǿ��"*� ,*,�,�0"/3�/ç���

�)& ,�/" ,//"2�!��!" &0é,�!"�ǖɬ�$/�2�țǗǛ�!" &0Ņ"0ȜǾ�,�.2"�+é,�0&$+&-
Ɯ ��.2"��0�ǗǛ�!" &0Ņ"0�"*�.2"�&00,�, ,//"2�)"3�/�*�"*� ,+1��"00��
0&12�ýé,�-�/��!" &!&/ǽ
Ǟǽ���)�+é,�, ,//"2�"*��-"+�0�!2�0�!" &0Ņ"0ǽ��*�2*��!")�0�țǖǕǜǽ�
ǜǕǕǙǜǙǖǗǞǚǗȜ� ,� /")�1,/� "+1"+!"2� +é,� 0"/�  ��ģ3")� �� &+1"/+�ýé,�
"*�  �0,0� !"� 1/çƜ ,� !"� !/,$�0Ǿ� .2"01é,� -/"'2!& &�)� �,� #�1,� !"� ,�
�1,� &+#/� &,+�)� 1"/� 0&!,�  ,*"1&!,� %ç�*2&1,� 1"*-,Ǿ� #2+!�*"+1,�
.2"�-�/" "�1"/�0"/3&!,�!"�/"#,/ý,�æ��/$2*"+1�ýé,ǽ����,21/�� țǞǙǽ�
ǜǕǕǙǞǞǝǕǘǖǖȜǾ�,��/$2*"+1,�!"�.2"�,�#�1,�#,&� ,*"1&!,�%ç�*2&1,�
1"*-,�-/"3�)" "2�"*�/")�ýé,��,��/$2*"+1,�!��.2"01é,�!,0�&+!ģ-
 &,0�!"��21,/&�ǽ��00,�-,/.2"�"01"0�+é,�#,/�*�,�'"1,�!"��-/" &�ýé,�
!&/"1��!,�*�$&01/�!,�.2"��-"+�0� &1,2Ǿ��,�Ɯ+�)�!,�3,1,Ǿ�1/" %,�!��
!" &0é,�!"�-/&*"&/,�$/�2Ǿ�.2"�/"#"/&��.2"�Ȋ+é,�,�/"01,2��"*�!"0-
 /&1����-�/1& &-�ýé,�+,�#�1,ȋǾ�-/�5"�"*�1,!,0�,0�0"20�3,1,0�-")��+é,�
internação.
ǖǕǽ� ǖǕǕǽ� ǜǕǕǙǞǚǘǕǗǘǖȀ� ǖǘǚǽ� ǜǕǕǙǜǘǜǗǛǗǝȀ� Ǜǽ� � ǜǕǕǚǜǕǝǗǕǛǜȀ� ǛǕǽ�
ǜǕǕǚǘǛǖǗǖǕǜȀ�Ǜǝǽ�ǜǕǕǚǗǝǝǛǘǝǞȀ�Ǟǽ�ǜǕǕǚǜǗǛǞǚǞǞ
ǖǖǽ� ǖǕǚǽ� ǜǕǕǙǜǙǕǖǗǚǗȀ� ǖǘǙǽ� ǜǕǕǙǚǝǘǜǖǘǚȀ� ǖǝǽ� ǜǕǕǚǛǞǙǙǚǛǙȀ� ǝǛǽ�
ǜǕǕǚǕǖǞǚǕǛǙȀ�ǞǙǽ�ǜǕǕǙǞǞǝǕǘǖǖǽ

&+Ɲ2Ĉ+ &��!,0�'2)$�!,0�!,����+,��/&�2+�)�"01�!2�)ǽ�
�&+!�Ǿ�0"/é,�1/�ý�!�0�/")�ýŅ"0�"+1/"�,0�!�!,0�.2�+-
1&1�1&3,0�"�,0�#2+!�*"+1,0ǽ

6 Os critérios de internação provisória na 
jurisprudência do tjRs e do stj

6.1 1U�KPFȜEKQU�UWƓEKGPVGU�FG�CWVQTKC�G�FG�
materialidade

�0�&+!ģ &,0�!"��21,/&��"�!"�*�1"/&�)&!�!"� ,+01&12"*�
"5&$Ĉ+ &��-�/����&*-,0&ýé,�!��&+1"/+�ýé,�-/,3&0Ń/&�Ǿ�
 ,+#,/*"�,��/1&$,�ǖǕǝ�!,����ǽ���)�/".2&0&1,�ć�0"*"-
)%�+1"��,�-/"3&01,�+,��/1&$,�ǘǖǗ�!,��Ń!&$,�!"��/, "0-
0,��"+�)�-�/��.2"�0"�!" /"1"���-/&0é,�-/"3"+1&3�Ǿ� ,*�
��!&#"/"+ý��!"�.2"�"01"�"5&$"�-/,3��!"�*�1"/&�)&!�!"ǽ�
�� /".2&0&1,�!��*�1"/&�)&!�!"�0"� /"#"/"��� &+!ģ &,0�!"�
.2"�2*� /&*"�1"+%��0&!,� ,*"1&!,ǽ�ç����21,/&��!&7�
/"0-"&1,��,0�&+!ģ &,0�!"�.2"�,�&+!&3ģ!2,�"*�.2"01é,�
ć�,��21,/�!,�#�1,ǽ

��,�'"1&3,�!��-/"0"+1"��+ç)&0"�ć� &+3"01&$�/�,� ,+1"-
ů!,�.2"��� '2/&0-/2!Ĉ+ &��1"*�!�!,���"01�� )ç202)�Ǿ�
��01�+1"�$"+ć/& �ǽ��2�0"'�Ǿ��20 �Ȓ0"�/"0-,+!"/�æ�-"/-
$2+1�ǿ�,�.2"�0é,�&+!ģ &,0�02Ɯ &"+1"0�!"��21,/&��"�!"�
*�1"/&�)&!�!"�+��3&0é,�!,0��/&�2+�&0Ȅ��,+0&!"/�+!,�
.2"� +"+%2*�� !" &0é,� !,� ��� ��,/!�� !&/"1�*"+1"�
,� 1"*�Ǿ� 0"/é,��+�)&0�!�0��-"+�0�!" &0Ņ"0�!,����ǽ�
�"01"Ǿ���*�&,/&��!�0�!" &0Ņ"0� ,*�,�/"02)1�!,�Ȋ&+1"/-
+�ýé,ȋ���,/!�/�*�,�1"*�ǽ�ç�+,� �0,�!�0�!" &0Ņ"0�
.2"�+é,�!" /"1�/�*���&+1"/+�ýé,�-/,3&0Ń/&�Ǿ��-"+�0�
1/Ĉ0�ț!"�ǗǙȜ��+�)&0�/�*�"01"� /&1ć/&,ǽ��00��!&#"/"+ý��ć�
"0-"/�!�Ǿ�2*��3"7�.2"���*�&,/&��!�0�!" &0Ņ"0�-")��
+é,� &+1"/+�ýé,� ��0"�/�*Ȓ0"� "*� ,21/,0� #2+!�*"+-
1,0Ǿ�+é,�0"+!,�,�/&$�1Ń/&�����+ç)&0"�!,0�&+!ģ &,0�!"�
�21,/&��"�!"�*�1"/&�)&!�!"ǽ�ç�+,� �0,�!�0�!" &0Ņ"0�
.2�+1,� æ� &+1"/+�ýé,Ǿ� �� �+ç)&0"� !"00"�  /&1ć/&,� ć� &*-
-/"0 &+!ģ3")Ǿ� ,+#,/*"�"5&$Ĉ+ &��!,��/1&$,�ǖǕǝǽ�

�,+12!,Ǿ�%,23"�!&Ɯ 2)!�!"�"*� ,+01�1�/�,�.2"Ǿ�+��
3&0é,� !,0� *�$&01/�!,0Ǿ� /"-/"0"+1�*� &+!ģ &,0� 02Ɯ-
 &"+1"0�!"��21,/&��"�!"�*�1"/&�)&!�!"Ǿ�2*��3"7�.2"�
�-"+�0� 1/Ĉ0� !" &0Ņ"0� ț!"� ǖǚȜ�*"+ &,+�/�*� "5-/"0-
0�*"+1"� "00"� #2+!�*"+1,Ǿ� )&$�+!,Ȓ,� �� 2*�� "5-)&-
 �ýé,ǽ��*�!,&0�!"00"0�1/Ĉ0� �0,0Ǿ�,�#�1,�!"�,��!,)"0-
 "+1"�1"/�0&!,��-/""+!&!,�"*�Ɲ�$/�+1"�ț3"+!"+!,�,2�
-,/1�+!,���!/,$�Ȝ���01,2�-�/��.2"�0"� ,*-/,3�00"*�
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,0�&+!ģ &,0�!"��21,/&��"�!"�*�1"/&�)&!�!"ǿ

țǽǽǽȜ�%�3"+!,�&+!ģ &,0�02Ɯ &"+1"0�!��"5&01Ĉ+ &��!,0�
fatos e de sua autoria, sendo o paciente H., junta-
mente com o amigo S.11Ǿ��-/""+!&!,0�"*�Ɲ�$/�+1"ǽ�
țǗǕǽ�ǜǕǕǚǛǙǕǝǞǚǝȜ

Neste contexto, considerando haver prova da 
*�1"/&�)&!�!"� "� &+!ģ &,0� 02Ɯ &"+1"0� !�� �21,/&�Ǿ�
 ,*� �-/""+0é,� "*� Ɲ�$/�+1"� !,� �$/�3�!,ǽ� țǞǜǽ�
ǜǕǕǙǜǝǝǞǞǜǜȜ

�-"+�0�"*�2*�!,0�1/Ĉ0� �0,0�%,23"�2*���+ç)&0"� ,*�
*�&,/� -/,#2+!&!�!"Ǿ� %�3"+!,�*"+ýé,� �� !, 2*"+-
1,0� .2"� � ,*-�+%�*� �� /"-/"0"+1�ýé,Ǿ� �"*�  ,*,�
/"#"/Ĉ+ &����&+ ,+0&01Ĉ+ &�0�+,�!"-,&*"+1,�!,��!,-
)"0 "+1"� țǞǛǽ� ǜǕǕǙǞǝǚǗǛǝǙȜǽ��2� 0"'�Ǿ� �-"0�/� !"� 1/Ĉ0�
!" &0Ņ"0�"5-)& �/"*�-,/.2"�%ç�&+!ģ &,0�!"��21,/&��"�
!"�*�1"/&�)&!�!"Ǿ��-"+�0�2*�,�#�7�!"�*�+"&/���-/,-
#2+!�!�ǽ��&+!�Ǿ�%ç�,21/�0�1/Ĉ0�!" &0Ņ"0�.2"Ǿ��-"0�/�
!"�+é,�3&+ 2)�/"*�"5-/"00�*"+1"���0&12�ýé,��+�)&-
0�!���,0�&+!ģ &,0�!"��21,/&��"�!"�*�1"/&�)&!�!"Ǿ�/"�-
)&7�*�"5�*"�*�&0��-/,#2+!�!,�!,0�#�1,0Ǿ� ,+ )2&+!,�
.2"�,0��!,)"0 "+1"0�Ȋ-,00&3")*"+1"�#�ý�*�-�/1"�!"�

�)$2*��,/$�+&7�ýé,� /&*&+,0��.2"��12��+,�1/çƜ ,�!"�
!/,$�0ȋǽ� �00&*Ǿ� �-"+�0� .2�1/,�!" &0Ņ"0� ț,� .2"�  ,/-
/"0-,+!"���Ǘǜʢ�!�0�ǖǚ�-")��&+1"/+�ýé,ȜǾ��+�)&0�*���
.2"01é,�!,0� &+!ģ &,0�!"� �21,/&�� "�!"�*�1"/&�)&!�!"�
!"� #,/*�� *&+&*�*"+1"� �-/,#2+!�!�Ǿ� %�3"+!,� ǖǖ�
!" &0Ņ"0� țǜǘʢȜǾ� -,/1�+1,Ǿ� "*� .2"� �� .2"01é,� +é,� ć�
 ,+0&!"/�!�ǽ���*�&,/&��!")�0Ǿ�-,/ć*Ǿ��Ɯ/*�Ǿ�!"�*�-
+"&/��$"+ć/& �Ǿ�.2"�"01"0�"01é,�-/"0"+1"0�+,0��21,0Ǿ�
como mostra o trecho:

sendo que a prova contém elementos de convicção 
02Ɯ &"+1"0�-�/���$�0�)%�/����-)& �ýé,�!"�*"!&!��
0, &,"!2 �1&3��!"�&+1"/+�ýé,ǽ�țǖǕǕǽ�ǜǕǕǙǞǚǘǕǗǘǖȜ

�+1/"�"00�0�ǖǖ�!" &0Ņ"0Ǿ�"*�+,3"�!")�0�țǛǕʢȜǾ�,�#�1,�
!"� ,� �!,)"0 "+1"� 1"/� 0&!,� �-/""+!&!,� "*� Ɲ�$/�+1"�
ć�*"+ &,+�!,� "*� �)$2*�� -�/1"� !�� !" &0é,ǽ� �"00"�
*,!,Ǿ���Ɲ�$/è+ &��-�/" "� &+!& �/�,�-/""+ %&*"+1,�
�21,*ç1& ,�!,�/".2&0&1,�!"� &+!ģ &,0�!"��21,/&��"�!"�
*�1"/&�)&!�!"ǽ� �çǾ� �&+!�Ǿ� !2�0� !" &0Ņ"0� țǖǘʢȜ� "*�
.2"�,�Ɲ�$/�+1"�ț,2�.2�).2"/�,21/��0&12�ýé,�.2"�-,-
!"/&��0"/��00, &�!���,0�&+!ģ &,0Ȝ�+é,�ć�*"+ &,+�!,�
+,�3,1,ǽ��*�/"02*,�!�0�1/Ĉ0�0&12�ýŅ"0��1ć��.2&��+�-
)&0�!�0�-,!"�0"/�3&01,�+��1��")��Ǚǽ

���u�������������������������������� �½����������������

�+�)&0��-/,#2+!�*"+1" Ǚ�țǗǜʢȜ

�"+ &,+��Ɲ�$/�+1" Ǟ�țǛǕʢȜ

�é,�*"+ &,+��&+!ģ &, Ǘ�țǖǘʢȜ

�,1�)�!"�!" &0Ņ"0�ț&+1"/+�ýé,Ȝ ǖǚ�țǖǕǕʢȜ

Tabela 4. �+ç)&0"�!,0�&+!ģ &,0�!"��21,/&��"�!"�*�1"/&�)&!�!"�+�0�!" &0Ņ"0� ,*�/"02)1�!,�&+1"/+�ýé,ǽ

�00�� 0&12�ýé,� 3&,)�� ,� ���Ǿ� "*� 0"2� �/1&$,� ǖǖǕǾ� .2"�
-/"3Ĉ�.2"�Ȋ+"+%2*��!,)"0 "+1"�0"/ç�-/&3�!,�!"�02��
)&�"/!�!"�0"*�,�!"3&!,�-/, "00,�)"$�)ȋǾ��"*� ,*,���
�,+01&12&ýé,�Ȕ�.2"��-/"0"+1��!&0-,0&ýé,�0"*")%�+1"�
ȔǾ�-,&0�+é,�%ç�-/, "00,�)"$�)�0"*�.2"�0".2"/�0"�"5�-
*&+"��� )"&ǽ�Y� &*-,/1�+1"�+,1�/�.2"�,� #�1,�!"�,��!,-
)"0 "+1"�1"/�0&!,��-/""+!&!,�"*�Ɲ�$/�+1"�+é,�0&$+&-
Ɯ ��+" "00�/&�*"+1"�.2"�%ç� &+!ģ &,0� 02Ɯ &"+1"0�!"�
�21,/&��"�!"�*�1"/&�)&!�!"ǽ��"00"�0"+1&!,Ǿ�,�-/Ń-/&,�
�/&�2+�)�!" &!&2Ǿ�"*�Ǘ� �0,0Ǿ�.2"�"01"0�+é,�"01�3�*�
-/"0"+1"0Ǿ��-"0�/�!,�/")�1,�!��0&12�ýé,�!"�Ɲ�$/è+ &�Ǿ�
 ,+#,/*"�0"�,�0"/3��+,�0"$2&+1"�1/" %,ǿ12

ǖǗǽ���+,*"�!,0��!,)"0 "+1"0�#,&�02-/&*&!,Ǿ��-"0�/�!"� ,+01�/�+�0�

(...) pois, embora conste nos instrumentos a notícia 
de que ele estaria juntamente com o adolescente P. 
e que ‘ao avistarem a guarnição foi cada um para 
2*��!&/"ýé,�!&#"/"+1"ȉ� țƝ0ǽ� ǞǙȡǞǜȜǾ� 1�)�  &/ 2+01è+-
cia, por si só, não autoriza a sua segregação cau-
1")�/Ǿ� 0"+!,� 0&$+&Ɯ �1&3,� �00&+�)�/� .2"Ǿ� .2�+!,�
,23&!,�+���/,*,1,/&��!"�201&ý�Ǿ�+"$,2���-/ç1& ��
țƝǽ� ǛǜȜǾ� 1"+!,� �ǽǾ� +�� �2!&Ĉ+ &�� !"� �-/"0"+1�ýé,Ǿ�
�Ɯ/*�!,��-"+�0�.2"�Ȉ�ǽ�"01�3��!,�*"2�)�!,�"� ,-
), �/�*�,��ǽ�'2+1,ȉǽ�țƝǽ�ǘǞȜǽ�țǖǕǞǽ�ǜǕǕǙǛǝǖǞǜǛǞȜǽ

�&+!�Ǿ�"*�,21/,�'2)$�!,Ǿ�,�*�$&01/�!,Ǿ� ,+ )2&2�.2"�

!" &0Ņ"0ǽ
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Ȋ+é,�/"01,2��"*�!"0 /&1����-�/1& &-�ýé,�ȝ!,��!,)"0-
 "+1"Ȟ�+,�#�1,ȋ�țǞǙǽ�ǜǕǕǙǞǞǝǕǘǖǖȜǽ��00��1"/ "&/��!" &-
0é,�-")��+é,�&+1"/+�ýé,�-,/�&+"5&01Ĉ+ &��!"�&+!ģ &,0�
.2"����-,&�00"*�!"2Ȓ0"�"*� �0,�!"�&+3"01&$�ýé,�-,-
)& &�)�"*�.2"�,��!,)"0 "+1"�+é,�#,/���-/""+!&!,�"*�
Ɲ�$/�+1"ǽ��+#"/"Ȓ0"Ǿ�-,&0Ǿ�.2"�.2�+!,�%ç�2*���+ç)&0"�
!"1&!��0,�/"�,0�#�1,0�-,!"Ȓ0"� %"$�/�æ� ,+ )20é,�!"�
.2"�+é,�%ç�&+!ģ &,0�02Ɯ &"+1"0�-�/��.2"�0"�/"1&/"���)&-
�"/!�!"�!,��!,)"0 "+1"Ǿ�,�.2"�+é,�ć�-/ç1& �� ,*2*�
+,� �/&�2+�)� .2"Ǿ� "*� ǜǘʢ� !,0�  �0,0� !"� &+1"/+�ýé,�
não fez essa análise.

6.2 O cabimento da internação no caso do 

VTȐƓEQ�FG�FTQICU
��!&0 200é,�0,�/"���-,00&�&)&!�!"� )"$�)�!"�0"� &*-,/�
��&+1"/+�ýé,Ǿ�0"'��-/,3&0Ń/&��0"'��!"Ɯ+&1&3�Ǿ�&+!"-"+-
!"+1"*"+1"�!�0� &/ 2+01è+ &�0�!,� �0,�ć���.2"�1"*�
maior impacto no encarceramento dos adolescentes. 
�"/&Ɯ �Ȓ0"�.2"Ǿ�"*�ǛǗʢ�!,0� �0,0�țǖǚ�!"�ǗǙȜ�!"�+é,�
&+1"/+�ýé,�+,����Ǿ�,�/"02)1�!,�0"�!"3"2�æ�&+1"/-/"-
1�ýé,�!"�.2"�,�1/çƜ ,�!"�!/,$�0�+é,�-,!"�1"/� ,*,�
 ,+0".2Ĉ+ &����-/&3�ýé,�!"�)&�"/!�!"ǽ��00��&+1"/-/"-
1�ýé,�!" ,//"�!,��/1&$,�ǖǗǗ�!,����Ǿ�0"$2+!,�,�.2�)ǿ�

�/1ǽ�ǖǗǗǽ���*"!&!��!"�&+1"/+�ýé,�0Ń�-,!"/ç�0"/��-)&-
cada quando:

I - tratar-se de ato infracional cometido mediante 
grave ameaça ou violência à pessoa;

II - por reiteração no cometimento de outras infra-
ções graves;

���� Ȓ�-,/�!"0 2*-/&*"+1,� /"&1"/�!,�"� &+'201&Ɯ ç3")�
da medida anteriormente imposta.

�,1"Ȓ0"�.2"�,�!&0-,0&1&3,�+é,�"5-)& &1��0"�"00�0�%&-Ń-
1"0"0� 1/�1�*�!�� &+1"/+�ýé,�!"Ɯ+&1&3��,2�-/,3&0Ń/&�ǽ�
�,+12!,Ǿ� 1�)� .2"01é,� #,&� ,�'"1,�!"�  ,+1/,3ć/0&�� "*�
�-"+�0�2*� '2)$�!,Ǿ� 1"+!,� 1,!,0�,0�!"*�&0� 1/�1�!,�
 ,*,�0"�,��/1&$,� 0"� /"#"/&00"����*��0ǽ���)� "+1"+!&-
*"+1,�ć�)Ń$& ,Ǿ�3&01,�.2"�+é,�ć�/�7,ç3")��-)& �/�&+1"/-
+�ýé,����!,)"0 "+1"�!2/�+1"�2*�-/, "!&*"+1,�"*�
.2"��&+!��ć� ,+0&!"/�!,�&+, "+1"Ǿ�0"Ǿ��,�0"/� ,+0&!"-
/�!,� 2)-�!,Ǿ�!"3"/ç�/" "�"/�*"!&!��0, &,"!2 �1&3��
*�&0��/�+!�ǽǖǘ 

ǖǘǽ��"$2"�1/" %,�!,�ů+& ,�'2)$�!,�.2"�"+1"+!"2�!"�*�+"&/��!&3"/-

�,+0&!"/�+!,� .2"� +"+%2*�� !" &0é,� 0"� /"#"/&2� �,0�
!,&0�-/&*"&/,0�&+ &0,0�!,��/1&$,�ǖǗǗǾ�#, �/Ȓ0"Ȓç�+��0&-
12�ýé,�!,�&+ &0,��ǽ��"�&+ģ &,Ǿ� %�*�����1"+ýé,�,�#�1,�
!"�.2"�,�1/çƜ ,�!"�!/,$�0�+é,�ć� ,*"1&!,�*"!&�+1"�
3&,)Ĉ+ &��,2�$/�3"��*"�ý��æ�-"00,��ț�/1ǽ�ǖǗǗǾ��Ȝǽ��"3&-
!,���&+ů*"/,0�'2)$�!,0�.2�+1,���"00��.2"01é,Ǿ�,����
-2�)& ,2Ǿ� "*� ǖǘ� !"� �$,01,� !"� ǗǕǖǗǾ� �� �ů*2)�� ǙǞǗǿ�
Ȋ���1,�&+#/� &,+�)��+ç),$,��,�1/çƜ ,�!"�!/,$�0Ǿ�-,/�
0&� 0ŃǾ�+é,� ,+!27�,�/&$�1,/&�*"+1"�æ� &*-,0&ýé,�!"�
*"!&!��0, &,"!2 �1&3��!"�&+1"/+�ýé,�!,��!,)"0 "+-
1"ȋǽ��*��-/&*"&/��)"&12/��!��0ů*2)�Ǿ�"*� ,1"',� ,*���
/"!�ýé,�!,��/1&$,�ǖǗǗǾ�&+ &0,���!,����Ǿ�-,!"/&��)"3�/�
æ� ,+ )20é,�!"�.2"�,����"01�/&��3"1�+!,���-,00&�&)&-
!�!"�!"�&+1"/+�ýé,�"*� �0,�!"�1/çƜ ,�!"�!/,$�0�-,/-
.2"�"01"�+é,�ć� ,*"1&!,�*"!&�+1"�3&,)Ĉ+ &��,2�$/�3"�
�*"�ý�ǽ��00&*Ǿ���"5-/"00é,�Ȋ-,/�0&�0Ńȋ�-,!"/&��&+!&-
 �/�/"#"/Ĉ+ &���,�&+ &0,��Ǿ�%�3"+!,���-,00&�&)&!�!"�!"�
&+1"/+�ýé,�0"���0&12�ýé,�0"�"+ �&5�/�+,0� &+ &0,0� ���"�
���ǽ��+1/"1�+1,Ǿ�,0�-/Ń-/&,0�'2)$�!,0�.2"���0"�/�*���
"!&ýé,�!��0ů*2)��ț")"+ �!,0�-"),�-/Ń-/&,��/&�2+�)ȜǖǙ 
!"&5�*� )�/,�.2"�+é,�ć�"00"�,�0"+1&!,�-/"1"+!&!,��,�
texto:

ȝǽǽǽȞ��2&1,�"*�,/����-/ç1& ��!"��1,�&+#/� &,+�)��+ç-
),$,��,� /&*"�!"�1/çƜ ,�&)ģ &1,�!"�"+1,/-" "+1"0�+é,�
conduza, necessariamente, à aplicação da medida 
mais gravosa, tendo em vista que tal conduta não 
pressupõe violência ou grave ameaça à pessoa, o 
adolescente trabalhava como ‘olheiro’ de boca-de-
-fumo e segurança, e foi apreendido na posse de 
�/*��!"� #,$,ǽ� ȝǽǽǽȞ��"/&Ɯ �Ȓ0"Ǿ�-,&0Ǿ�.2"���*"!&!��
não foi imposta apenas pela gravidade abstrata 
do crime, mas levou em conta as condições pes-
soais do menor e a natureza do delito praticado. 
ț���ǖǜǘǛǘǛ���Ǿ��")ǽ��&+&01/,��
�	��������Ǿ�������
�����Ǿ�'2)$�!,�"*�ǖǛȡǕǞȡǗǕǖǕǾ��'"�ǕǙȡǖǕȡǗǕǖǕȜ

�"00"�*,!,Ǿ�-"/ "�"Ȓ0"�.2"���"5-/"00é,�Ȋ-,/�0&�0ŃȋǾ�
 ,+#,/*"���0ů*2)�Ǿ�!&7�/"0-"&1,�æ��20Ĉ+ &��!"�,21/�0�
0&12�ýŅ"0�.2"�/" ,*"+!"*���&+1"/+�ýé,�-/,3&0Ń/&�ǽ�

0�ǿ�Ȋ�,/�,21/,�)�!,Ǿ�.2�+1,�æ��)"$�ýé,�!"�.2"�,��1,�&+#/� &,+�)�-/�-
1& �!,�Ȕ�1/çƜ ,�!"�!/,$�0�Ȕ�+é,� ,*-,/1��*"!&!��!"�&+1"/+�ýé,Ǿ�
&$2�)*"+1"�+é,�ć�!"�0"/�� ,)%&!�ǽ��*�-/&*"&/,�)2$�/Ǿ�-,/.2"�+é,�
0"� 1/�1�� !"� &+1"/+�ýé,� !"1"/*&+�!�� "*�  �/ç1"/� !"Ɯ+&1&3,Ǿ� *�0Ǿ�
0&*Ǿ� !"�*"!&!�� � �21")�!,/��-�/��.2"�,0� �1,0� "�!"1"/*&+�ýŅ"0�
'2!& &�&0�0"'�*� 2*-/&!,0ȋ�țǛǕǽ�ǜǕǕǚǘǛǖǗǖǕǜȜǽ
ǖǙǽ� �ů*2)�� �+,1�!�� !&0-,+ģ3")� "*ǿ� %11-ǿȡȡ444ǽ01'ǽ'20ǽ�/ȡ����ȡ
02*�+,1ȡ1, ǽ'0-ȱ���ǖ����Ǖ
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�,�  �0,� !,� 1/" %,�  &1�!,Ǿ� ,� #�1,� !"� ,� �!,)"0 "+1"�
1/���)%�/�  ,*,� Ȋ,)%"&/,ȋ� "� ,� #�1,� !"� 1"/� 0&!,� �-/"-
"+!&!,� ,*��/*��!"�#,$,ǽ��2�0"'�Ǿ����ů*2)��ǙǞǗǾ�+��
3"/!�!"Ǿ�+é,�)&*&1����&+ &!Ĉ+ &��!"�2*��%&-Ń1"0"�!"�
&+1"/+�ýé,Ǿ� *�0�  /&�� +,3�� -,00&�&)&!�!"Ǿ� �)ć*� !�0�
prescritas em lei, para a aplicação da internação. Isso 
"5-)& ��-,/.2"� 1/Ĉ0�!�0�.2�1/,�!" &0Ņ"0�!,���� "+-
 ,+1/�!�0�+��-"0.2&0��#,/�*�+,�0"+1&!,�!��&+1"/+�-
ýé,ǽ��,+12!,Ǿ���ů+& ��!" &0é,�-/,#"/&!��-"),��/&�2+�)�
+,�0"+1&!,�!��+é,�&+1"/+�ýé,� ,+ )2&2�.2"�"01��+é,�ć�
 ��ģ3")�+,0� �0,0�!"�1/çƜ ,Ǿ�&+!"-"+!"+1"*"+1"�!�0�
 &/ 2+01è+ &�0Ǿ� ,+1/�/&�+!,����ů*2)��ǙǞǗǿ

Observa-se, portanto, a existência de constrangi-
mento ilegal, uma vez que, nos termos do art. 122 
!���"&�ǝǽǕǛǞȡǞǕǾ���*"!&!��!"�&+1"/+�ýé,�0Ń�-,!"/ç�
ser aplicada quando se tratar de ato infracional 
cometido mediante grave ameaça ou violência 
à pessoa, por reiteração no cometimento de ou-
tras infrações graves ou por descumprimento rei-
1"/�!,� "� &+'201&Ɯ ç3")� !"� *"!&!�� �+1"/&,/*"+1"�
&*-,01�ǽ��"00"�*,!,Ǿ�+é,�!"3"�0"/��-)& �!���,0�
 �0,0�"*�.2"���/"-/"0"+1�ýé,�ć�-")��-/ç1& �Ǿ�1é,�
0ŃǾ�!"��1,�&+#/� &,+�)��+ç),$,��,� /&*"�!"�1/çƜ ,�
ilícito de entorpecentes, por ser infração cometida 
0"*�3&,)Ĉ+ &��,2�$/�3"��*"�ý����-"00,�ǽ�țǖǞǽ����
ǗǙǞǘǚǖ�Ȕ���Ȝ

�00&*Ǿ� &+#"/"Ȓ0"�.2"�,�-/Ń-/&,����+é,��-)& �����ů-
*2)�� ǙǞǗ� "*� 1,!,0� ,0�  �0,0ǽ� �-"0�/� !"00�� !&3"/-
$Ĉ+ &�Ǿ�  ��"� .2"01&,+�/� .2�&0� 0é,� "00�0� 0&12�ýŅ"0�
.2"Ǿ� 0"$2+!,� ,� ��Ǿ� �21,/&7�*��� "5 "ýé,� �,� �/1&$,�
ǖǗǗǾ� &+ &0,� �ǽ��*�1,!�0��0�!" &0Ņ"0�-")�� &+1"/+�ýé,Ǿ�
,0��&+&01/,0�/")�1,/"0�*"+ &,+�/�*�,�#�1,�!"�%�3"/�
*�+!�!,�!"��20 ��"��-/""+0é,��&+!��+é,� 2*-/&-
!,� ,*,��/$2*"+1,�-�/����+" "00&!�!"�!��*"!&!�Ǿ�
 ,*,�0"�,�0"/3��+,�0"$2&+1"�1/" %,ǿ

Soma-se a tudo isso o fato de o mandado de busca 
e apreensão estar pendente de cumprimento des-
!"�ǗǙȡǖǕȡǗǕǖǖ� ț"ȒƝǽ�ǖǚǕȜǾ�-,/�"01�/�,�-� &"+1"�"*�
local incerto e não sabido, o que reforça a necessi-
!�!"�!��*"!&!�ǽ�țǞǽ����ǗǙǞǝǞǝȒ��Ȝ

��2�0"'�Ǿ�#2+!�*"+1,2���+" "00&!�!"�!"�0"�&+1"/+�/�,�
adolescente provisoriamente pelo fato de ele não ter 
0&!,�"+ ,+1/�!,ǽ��"00"�0"+1&!,Ǿ�ć�&+1"/"00�+1"�,� ,+-
1/�-,+1,�1/�7&!,�"*�!" &0é,�!,����Ǿ�.2"Ǿ�.2�+1,�æ�

0&12�ýé,�0"*")%�+1"Ǿ�"+1"+!"2�,�0"$2&+1"ǿ

(...) não é motivo, por si só, neste momento, a au-
torizar a sua segregação cautelar, até porque o 
ordenamento jurídico prevê que no caso de não 
), �)&7�ýé,�!,��!,)"0 "+1"����21,/&!�!"�'2!& &ç/&��
-,!"/ç� "5-"!&/� *�+!�!,� !"� �20 �� "� �-/""+0é,�
ț�/1ǽ�ǖǝǙǾ�Ȩ�ǘɬǾ����ȜǾ�*�+1"+%,���!" &0é,�.2"�&+!"-
feriu o pedido de internação provisória do adoles-
 "+1"ǽ�țǖǕǘǽ�ǜǕǕǙǝǞǞǚǖǕǙȜ

�"/ "�"Ȓ0"Ǿ�-,/1�+1,�.2"�,�#�1,�!"�,��!,)"0 "+1"�"0-
1�/�#,/�$&!,Ǿ�.2"�-�/��,����&+!& ����+" "00&!�!"�!"�
&+1"/+�ýé,Ǿ� +é,� #,&�  ,+0&!"/�!,� �/$2*"+1,� &!ń+",�
"*�!" &0é,�!,����ǽ��21/,�#�1,/� ,+0&!"/�!,�"*�1,-
!�0��0�!" &0Ņ"0�!,���� ,*,�-�00ģ3")�!"��21,/&7�/���
"5 "ýé,�-/"3&01��+���ů*2)��ǙǞǗ�#,&���$/�3&!�!"� ,+-
 /"1��!,��1,�&+#/� &,+�)Ǿ�"*�,-,0&ýé,�æ�&!"&��!"�$/�-
3&!�!"���01/�1�Ǿ���.2�)�+é,�"+0"'�/&����/"#"/&!��"5 "-
ýé,ǽ��,/�$/�3&!�!"� ,+ /"1�Ǿ�"+1"+!"2�,��/&�2+�)���
+�12/"7��!��02�01è+ &��"�02��.2�+1&!�!"�Ȕ��-"0�/�!"�
0,*"+1"� 2*��!" &0é,�*"+ &,+�/� ,� -"0,� !�� !/,$�ǽ�
�*�2*�!,0� �0,0Ǿ�#,&� &1�!�Ǿ��&+!�Ǿ���3�/&"!�!"�!�0�
02�01è+ &�0�"+ ,+1/�!�0ǽ

�����;� ���
������������

Ǚǽ����ǗǙǞǝǞǛ�Ȓ��� ǗǗ�&+3Ń)2 /,0�!"� , �ģ+�

Ǟǽ����ǗǙǞǝǞǝ�Ȓ��� Ǘǚ� -�/�+$�0� !"� *� ,-
+%��"�Ǜǚ�-"!/�0�!"� /� (

Ǘǽ����ǗǜǝǝǖǙ�Ȓ��� ǖǝ�-"!/�0�!"� /� (Ǿ�1,1�-
)&7�+!,�ǜǾǜ�$/�*�0

Tabela 5.��2�+1&!�!"�!"�!/,$���-/""+!&!����'201&Ɯ �/�
��$/�3&!�!"� ,+ /"1��!,�1/çƜ ,�"*�!" &0Ņ"0�!,���ǽ

�,+1/�-,+!,�1�)�"+1"+!&*"+1,��,�!,����Ǿ�,�0"/3�-
Ȓ0"� .2"Ǿ� "*� ǝ� !" &0Ņ"0� !"01"� ț1,!�0� /")�1�!�0� -"),�
*"0*,��"0"*��/$�!,/ȜǾ� %ç�  &1�ýé,� !"� !,&0� -/" "-
!"+1"0�!,�-/Ń-/&,����ț���ǖǝǛǽǞǚǕȡ��Ȝ�&+!& �+!,�.2"�
�� $/�3&!�!"�!,� �1,� &+#/� &,+�)� !"� 1/çƜ ,�!"�!/,$�0�
+é,�ć��#"/ģ3")�-")�� ,+01�1�ýé,�!"�02��.2�+1&!�!"ǿ

Não se admite a aplicação de medida mais gravosa 
com esteio na gravidade genérica do ato infracio-
+�)�,2�+��+�12/"7��%"!&,+!��!,� /&*"�!"�1/çƜ ,�!"�
drogas, mesmo se levando em conta a quantidade 
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!"�"+1,/-" "+1"��-/""+!&!�ǽ�țǖǗǽ�ǜǕǕǚǚǝǜǙǗǘǙȜ

�00&*Ǿ�,�0"/3�Ȓ0"�.2"Ǿ�+,3�*"+1"Ǿ�,� /&1ć/&,�1/�7&!,�
+�0�!" &0Ņ"0�!,����-�/��Ɲ"5&�&)&7�/���%&-Ń1"0"�)"$�)�
de internação, não foi considerado idôneo nem por 
"01"�-/Ń-/&,� 1/&�2+�)�"*�,21/�0�!" &0Ņ"0Ǿ�+"*�-"),�
���ǽ��)ć*�!,�#�1,�!"�%�3"/�*�+!�!,�!"��-/""+0é,�
-"+!"+1"�"�!��$/�3&!�!"� ,+ /"1��!,��1,�&+#/� &,+�)Ǿ�
"5-/"00��-")��.2�+1&!�!"Ǿ�+�12/"7��"�!&3"/0&!�!"�!��
!/,$�Ǿ� �0� !" &0Ņ"0� !,� ��� /"3")�/�*� ,21/,�  /&1ć/&,�
-�/���� /")�1&3&7�ýé,�!,�.2"�-/"3Ĉ����ů*2)��ǙǞǗǽ��0�
1/Ĉ0�!" &0Ņ"0��-,&�/�*Ȓ0"�+,� #�1,�!"�,��!,)"0 "+1"�
ter cometido ato infracional anterior, ressaltando 
"01"�#�1,�0&*-)"0*"+1"Ǿ�,2�/"#"/&+!,�.2"�&00,�&+!& ��
�� &+"Ɯ &Ĉ+ &�� !�� *"!&!�� 0, &,"!2 �1&3�� �+1"/&,/-
*"+1"� &*-,01�ǽ� �2�+1,� �� "00"�  /&1ć/&,� 1�*�ć*� %ç�
!" &0Ņ"0�+,�����.2"�"+1"+!"*�.2"�,0��+1" "!"+1"0�
+é,�-,!"*�#2+!�*"+1�/���&+1"/+�ýé,ǽ

�*��3"7�&+3"01&$�!,0�,0�*,1&3,0�!"�/")�1&3&7�ýé,�!�0�
%&-Ń1"0"0�)"$�&0�-�/����&*-,0&ýé,�!��&+1"/+�ýé,�-/,-
3&0Ń/&��+�0�!" &0Ņ"0�!,���Ǿ�ć�+" "00ç/&,��+�)&0�/�0"2�
&*-� 1,�+�0�!" &0Ņ"0�!,��/&�2+�)�"01�!2�)ǽ��,����Ǿ�
!�0�ǗǙ�!" &0Ņ"0�-")��+é,�&+1"/+�ýé,Ǿ�ǖǙ�0201"+1�/�*�
�� &*-,00&�&)&!�!"� !"� 0"� &+1"/+�/� �!,)"0 "+1"� -"),�
�1,� &+#/� &,+�)�!"� 1/çƜ ,�!"�!/,$�0ǽ��"01�0Ǿ�-,/ć*Ǿ�
-,!"*Ȓ0"�&!"+1&Ɯ �/�!,&0�1&-,0ǿ��0�.2"�!"&5�*� )�/,�
.2"�"00��&*-,00&�&)&!�!"�ć���0,)21�Ǿ�!"3&!,��,�#�1,�
!"�+é,�%�3"/�3&,)Ĉ+ &��,2�$/�3"��*"�ý��țǖǘȜ�"�2*��
!" &0é,�.2"Ǿ� ,+#,/*"�,0�-/" "!"+1"0�!,���Ǿ��Ɯ/*��
.2"�+é,�%ç�")"*"+1,Ǿ�+,� �0,Ǿ���'201&Ɯ �/���"5 "ýé,�
-/"3&01��+���ů*2)��ǙǞǗǽ��2�0"'�Ǿ�"*�ǖǘ� �0,0Ǿ�,����Ǿ�
�-"0�/�!��Ɲ"5&�&)&7�ýé,�-/,*,3&!��-"),���Ǿ� /"#"/&2�
.2"�"01��+é,�-,!"�0"/�#"&1�Ǿ�&+ )20&3"�&+!& �+!,���&)"-
$�)&!�!"�!,�"+1"+!&*"+1,�!,��/&�2+�)��2-"/&,/ǽ���)�
-,!"�0"�,�0"/3�/�+,�0"$2&+1"�1/" %,�!"�!" &0é,ǿ

As hipóteses em que se admite a segregação do jo-
vem estão taxativamente previstas no artigo 122, 
inciso I (violência contra a pessoa), inciso II (reite-
ração em infrações graves), e inciso III (descumpri-
*"+1,�/"&1"/�!,�"�&+'201&Ɯ �!,�!"�*"!&!���+1"/&,/-
*"+1"�&*-,01�Ǿ�1,!,0�!,��01�121,�!���/&�+ý��"�!,�
Adolescente. Entretanto, na hipótese telada, não 
%ç� 02-,/1"� #ç1& ,� -�/�� �� &+ &!Ĉ+ &�� !"� .2�).2"/�
dessas normativas. Em primeiro lugar, porque não 
 ,+Ɯ$2/�!����3&,)Ĉ+ &��,2�$/�3"��*"�ý��æ�-"00,�Ǿ�
/".2&0&1,� &+!&0-"+0ç3")�-�/���� &+01&12 &,+�)&7�ýé,�

com fundamento no artigo 122, inciso I, do Estatuto 
!���/&�+ý��"�!,��!,)"0 "+1"ǽ��,*,�� /ć0 &*,Ǿ�3�)"�
lembrar que, embora o magistrado deva ater-se à 
realidade social ao proclamar a decisão, por certo, 
tal desiderato não pode ser efetivado ao arrepio 
das normas legais, e que a aplicação de medida 
socioeducativa de internação é sopesada através 
de fundamentos jurídicos e não exclusivamente 
*,/�&0�,2�0, &�&0Ǿ���!"0-"&1,�!�� &*-,/1è+ &��.2"�
$/�3&1��0,�/"���1"*ç1& �ǽ�

ç�+�0�ǖǚ�!" &0Ņ"0�"*�.2"�,�/"02)1�!,�#,&���&+1"/+�-
ýé,Ǿ� ,&1,� �Ɯ/*�/�*� �3�)&�/� "5-/"00�*"+1"� ,�  ��&-
*"+1,� !�� &+1"/+�ýé,� +,�  �0,� !"� 1/çƜ ,� !"� !/,$�0ǽ�
�2�0"'�Ǿ�+�0�/"01�+1"0�ț0"1"�!" &0Ņ"0ȜǾ���-,00&�&)&!�!"�
!"�&+1"/+�ýé,�+,� �0,�!"�1/çƜ ,�!"�!/,$�0�#,&�!�!��
 ,*,�"3&!"+1"ǽ��+1/"��0�,&1,�!" &0Ņ"0�.2"�"+#/"+1�-
/�*�,� 1"*�Ǿ� .2�1/,�!")�0� /"�)&7�/�*��+ç)&0"� 0"*"-
)%�+1"�æ�-/"0"+1"�+�0�!" &0Ņ"0�!,���Ǿ� ,+#,/*"�0"�
3"/&Ɯ ��+,�0"$2&+1"�"5 "/1,ǿ

�"� ,21/�� ��+!�Ǿ� �+,1,� .2"� +é,� !"0 ,+%"ý,Ǿ� "3&-
!"+1"*"+1"Ǿ�,�1",/�!,�3"/�"1"�02*2)�/�+ǽɬ�ǙǞǗ�!,�
���țǽǽǽȜǽ��+1/"1�+1,Ǿ�"00"�"+1"+!&*"+1,� ,+0,)&!�-
do não produz, por si apenas, vedação absoluta a 
que se aplique tal medida em certa e determinada 
situação, bastando, para isso aferir, notar que a 
�,/1"��2-"/&,/�21&)&7,2�,��!3ć/�&,�,�/&$�1,/&�*"+-
te, deixando espaço, com o devido respeito, pela 
faculdade que inspira, para que se cogite dessa 
imposição, ainda que se trate do referido ato infra-
 &,+�)Ǿ�"�*"0*,�.2"�0"'����-/&*"&/��-/ç1& ��!"00��
natureza, o que não é a hipótese dos autos. (20. 
ǜǕǕǚǛǙǕǝǞǚǝȜǽ

�,/�,21/,�)�!,Ǿ��0�,21/�0�.2�1/,�!" &0Ņ"0�)&*&1�/�*-
Ȓ0"��� /"#"/&/�.2"��� &+1"/+�ýé,�-,!"�0"/��-)& �!��"*�
 �0,0�!"�1/çƜ ,�!"3&!,�æ�$/�3&!�!"�!"01"��1,�Ȕ�"�+é,�
æ�$/�3&!�!"� ,+ /"1��ȔǾ� ,*,�0"�3"/&Ɯ ��+"01"�1/" %,ǿ

�2&1,�"*�,/��,��1,�&+#/� &,+�)�!"�1/çƜ ,�&)ģ &1,�!"�
entorpecentes não seja, em tese, praticado me-
diante violência ou grave ameaça contra pessoa, 
 "/1,0� "� +,1Ń/&,0� 0é,� ,0� "#"&1,0� !,� 1/çƜ ,�  ,*� &/-
radiação de condutas ilícitas que se espraiam por 
1,!,0�,0� �-ģ12),0�!,��Ń!&$,��"+�)��ç1/&,Ǿ� ,*�Ĉ+-
fase em atos violentos contra o patrimônio, contra 
a vida e contra a integridade física e moral das pes-
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0,�0ǽ�țǞǜǽ�ǜǕǕǙǜǝǝǞǞǜǜȜ

�"00"�*,!,Ǿ�-,!"Ȓ0"� ,+ )2&/�.2"ǿ�&Ȝ���%&-Ń1"0"�)"$�)�
!"�&+1"/+�ýé,�!,��/1&$,�ǖǗǗǾ� &+ &0,��� #,&�Ɲ"5&�&)&7�!��
-")���ů*2)��ǙǞǗǾ�*�0Ȁ�&&Ȝ�+"*�1,!�0��0�!" &0Ņ"0�!,�
���0"$2"*����ů*2)�Ȁ�&&&Ȝ���*�&,/&��!�0�!" &0Ņ"0�!,�
����+é,� 0"$2"� �� �ů*2)�Ȁ� &3Ȝ� ,0�  /&1ć/&,0� "01��")"-
 &!,0�-"),����-�/���-)& �/���Ɲ"5&�&)&7�ýé,�!,��/1&$,�
ǖǗǗ�0é,���$/�3&!�!"���01/�1��!,��1,�"�,�#�1,�!"�,��!,-
)"0 "+1"� "01�/� #,/�$&!,� "� 1"/� �+1" "!"+1"0Ȁ� 3Ȝ� "00"0�
critérios foram expressamente rechaçados em deci-
0Ņ"0�!,�-/Ń-/&,����"�!,����ǽ�Y�"3&!"+1"Ǿ�-,/1�+1,Ǿ�
���20Ĉ+ &��!"�0"$2/�+ý��'2/ģ!& �Ǿ� 2',�&*-� 1,�-,!"�
0"/�"5"*-)&Ɯ �!,�-"),�#�1,�!"�.2"Ǿ�0"�,�"+1"+!&*"+-
1,� -")�� &*-,00&�&)&!�!"� #,00"� �-)& �!,� -�/�� 1,!,0�
,0� �0,0�!"��!,)"0 "+1"0� &+1"/+�!,0�-,/� 1/çƜ ,�"*�
ǗǕǖǖǾ�%�3"/&��$/�+!"�!&#"/"+ý��+,�+ů*"/,�!"� &+1"/-
+,0�+,�-�ģ0ǽ��"00"��+,Ǿ�%�3&��ǗǛǾǛʢǾ�!"��!,)"0 "+1"0�
&+01&12 &,+�)&7�!,0Ǿ� ,� .2"� /"-/"0"+1�� ǚǽǝǛǘ� -"00,-
as.ǖǚ��&+!�Ǿ��� /")�1&3&7�ýé,�!�0�%&-Ń1"0"0� )"$�&0� #"/"�
,�-/&+ ģ-&,�!��)"$�)&!�!"Ǿ�0,�/"12!,�+,�.2"�	"//�',)&�
țǗǕǕǗȜ�  %�*�� !"� Ȋ*"/�� )"$�)&!�!"ȋǾ� ,2� 0"'�Ǿ� �� 3&+-
 2)�ýé,���0,)21��!,�'2&7�æ�)"&Ǿ�.2"�,�&*-"!"�!"� /&�/�
+,/*�0�-"+�&0�+é,�-/"3&01�0�-"),�)"$&0)�!,/ǽ

6.3 Fato praticado há muito tempo

��0"$2+!,� #�1,/� ,*�*�&,/� &*-� 1,�+��0"$/"$�ýé,�
!"� �!,)"0 "+1"0� +,����� ć� ,� )�-0,�!"� 1"*-,� "+1/"�
,� ,*"1&*"+1,�!�� &+#/�ýé,�"���!" &0é,�!,��/&�2+�)�
ț-/"0"+1"�"*�,&1,�!" &0Ņ"0Ȝǽ���0&$+&Ɯ �!,�!"�1�)��Ɯ/-
*�ýé,Ǿ� ,+12!,Ǿ�+é,�ć�"5-)& &1�!,Ǿ� ,+#,/*"�0"�3"/&-
Ɯ �Ǿ�"5"*-)&Ɯ �1&3�*"+1"Ǿ�+,�0"$2&+1"�1/" %,ǿ

Além disso, estamos diante de um fato praticado 
%ç�*�&0�!"�2*��+,Ǿ�0"+!,�.2"�,�-"!&!,�!"� &+1"/-
nação provisória do adolescente perdeu completa-
*"+1"�02���12�)&!�!"ǽ�țǖǕǜǽ�ǜǕǕǙǜǙǖǗǞǚǗȜǽ

�+1/"1�+1,Ǿ� ,+0&!"/�+!,�.2"Ǿ�!�0�,&1,�!" &0Ņ"0�-")��
+é,�&+1"/+�ýé,�.2"�0"�3�)"*�!"01"�#2+!�*"+1,Ǿ� &+ ,�
1�*�ć*�*"+ &,+�*����20Ĉ+ &��!"�/&0 ,��,�-/, "00,�
ț"*�,21/,�1/" %,�!��!" &0é,�"�+é,�3&+ 2)�!,��,��/$2-
*"+1,�"*�.2"01é,ȜǾ�!"-/""+!"Ȓ0"�.2"�"00"�-,!"�0"/�
,�0&$+&Ɯ �!,�!,��/$2*"+1,ǽ��,/1�+1,Ǿ�,�#�1,�!"�,��!,-

ǖǚǽ��é,�0"�-,!"�-/" &0�/�,�+ů*"/,�!"��!,)"0 "+1"0�.2"�+é,� 1"-
/&�*�0&!,�&+1"/+�!,0Ǿ�-,&0�,�/"#"/&!,�!�!,�+é,�/"#"/"�.2�)�!�0�%&-
-Ń1"0"0�!,��/1ǽ�ǖǗǗ�#2+!�*"+1,2���&+1"/+�ýé,ǽ

)"0 "+1"�"01�/�"*�)&�"/!�!"�ț-,/�+é,�1"/�0&!,�&+1"/+�-
!,�-"),�'2ģ7,�!"�ǖɬ�$/�2�,2�-,/�1"/�0&!,�0,)1,�-,/�"5 "0-
0,�!"�-/�7,ȜǾ� 0"*� 12*2)12�/�,�-/, "00,Ǿ�!"*,+01/��
.2"���*"!&!��+é,�ć�+" "00ç/&�ǽ��00"�/� &, ģ+&,�&+!& ��
2*�� ,+ "-ýé,�!"�.2"��� &+1"/+�ýé,�-/,3&0Ń/&�� 1"*�
 �/ç1"/�� �21")�1Ń/&,Ǿ�.2"�3&0����-/,1"$"/�,�-/, "00,ǽ

�&+!�Ǿ�&+1"/"00�+1"�*"+ &,+�/�.2"�"00"�#2+!�*"+1,�
-�/" "�0"/�,�ů+& ,� �-�7�!"� ,+!27&/�æ�)&�"/!�!"�+,�
"+1"+!&*"+1,�!��ǜɪ��è*�/���ģ3")ǽ��00�� ,+01�1�ýé,�
ć�,�1&!���+�)&0�+!,Ȓ0"�1,!�0��0�!" &0Ņ"0�!"�1�)��è-
*�/��+,�0"+1&!,�!��+é,�&+1"/+�ýé,�ț,2�0"'�Ǿ��0�0&12-
�ýŅ"0�"*�.2"����è*�/��"01"3"�!&0-,01���� )&�"/�/�,�
�!,)"0 "+1"Ȝǽ��-"0�/�!,��/$2*"+1,�!"�,�#�1,�1"/�0&!,�
-/�1& �!,�%ç�*2&1,� 1"*-,� "01�/� -/"0"+1"� "*�  &+ ,�
!�0�0"1"�!" &0Ņ"0�!��ǜɪ��è*�/��-")��+é,�&+1"/+�ýé,Ǿ�
�0�,21/�0�!2�0�!" &0Ņ"0�-")�� )&�"/!�!"� 1�*�ć*�!&-
7"*�/"0-"&1,�æ�0&12�ýé,�"*�.2"�,� '2ģ7,�!"�-/&*"&/��
&+01è+ &��+é,�!" /"1,2���&+1"/+�ýé,�-/,3&0Ń/&�ǽ��00"�
!�!,�ć�&*-,/1�+1"Ǿ�-,&0�02$"/"�.2"�,�/"#"/&!,�Ń/$é,�
�-"+�0� ,+0&!"/����-,00&�&)&!�!"�!"�+é,� &+1"/+�/�,�
�!,)"0 "+1"�0"�,�'2ģ7,�!"�-/&*"&/��&+01è+ &��!" &!&2�
!"00��#,/*�ǽ��00&*Ǿ�+,0� �0,0�"*�.2"���!"#"0��/" ,/-
/"2�"*�3&/12!"�!��!" &0é,�!"�ǖɬ�$/�2�-")��&+1"/+�ýé,Ǿ�
+"+%2*��!,)"0 "+1"�#,&�)&�"/1�!,ǽ

�*�,/�� ,+01�1�!����&*-,/1è+ &��!,�#�1,�!"�,��!,-
)"0 "+1"� +é,� "01�/� &+1"/+�!,� -�/�� #2+!�*"+1�/� ,�
/"02)1�!,� +é,� &+1"/+�ýé,Ǿ� ć� &+1"/"00�+1"� +,1�/� .2"�
"*��)$2+0� �0,0Ǿ��-"0�/�!"�,��!,)"0 "+1"�"01�/�"*�
)&�"/!�!"�"�0"*�+,1ģ &��!"�.2"��*"�ý�00"�,�-/, "0-
0,Ǿ��&+!���00&*Ǿ�#,&�!"1"/*&+�!��02��&+1"/+�ýé,ǽ��00,�
, ,//"2�"*�0"&0�!�0�ǗǙ�!" &0Ņ"0�"*�.2"�,��&+&01ć/&,�
�ů�)& ,� #,&� ,� /" ,//"+1"ǽ��2� 0"'�Ǿ� "*� 0"&0� , �0&Ņ"0Ǿ�
,� �/&�2+�)�*,!&Ɯ ,2���!" &0é,�!"� ǖɬ� $/�2�.2"�+é,�
&+1"/+,2� ,� �!,)"0 "+1"ǽ� �,/1�+1,Ǿ�  ��"� &+3"01&$�/�
.2�&0��0� �/� 1"/ģ01& �0�!"00"0�0"&0� �0,0�.2"�,0�!&0-
1&+$2"*�!,0�,21/,0�ǖǝ� �0,0�"*�.2"� #,&�*�+1&!����
!" &0é,�!"�ǖɬ�$/�2ǽ

�"00�0�0"&0�!" &0Ņ"0Ǿ�!2�0� #,/�*�-/,#"/&!�0�-")��ǜɪ�
�è*�/���ģ3")�"�.2�1/,�-")��ǝɪ��è*�/���ģ3")ǽ��,� �0,�
!��ǜɪ��è*�/�Ǿ��0�!2�0�!" &0Ņ"0�#,/�*�/")�1�!�0�-"),�
*"0*,�*�$&01/�!,Ǿ� .2"Ǿ� +,0� !,&0�  �0,0Ǿ� '201&Ɯ ,2�
��+" "00&!�!"�!"� &+1"/+�ýé,�-")��$/�3&!�!"�!,��1,�
&+#/� &,+�)ǽ��*�/")�ýé,�æ0�.2�1/,�!" &0Ņ"0�!��ǝɪ��è-
*�/�Ǿ� 2*�� !")�0� #,&� -/,#"/&!�� -,/� /")�1,/� .2"Ǿ� "*�
+"+%2*�� !" &0é,� .2�+1,� �,0�  /&1ć/&,0� !"� &+1"/+�-
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ýé,Ǿ�1�+1,�+,� �0,�!"�/,2�,Ǿ�.2�+1,�!"�1/çƜ ,�"�!"�
%,*& ģ!&,Ǿ�!" &!&2�-")��+é,�&+1"/+�ýé,ǽ��2�0"'�Ǿ�02��
decisão pela internação apesar de o adolescente es-
1�/�"*�)&�"/!�!"�-�/" "�0"�"5-)& �/�-,/�2*��/" 20��
$"+ć/& ��"*� )&�"/�/�,0��!,)"0 "+1"0�"�+é,�-,/�2*��
"0-" &Ɯ &!�!"�!,� �0,ǽ��0�,21/�0�1/Ĉ0�!" &0Ņ"0�!��ǝɪ�
�è*�/�Ǿ�-,/�,21/,�)�!,Ǿ�1&3"/�*�/")�1,/�.2"�!" &!&2Ǿ�
"*�,21/�0�, �0&Ņ"0Ǿ�-")��+é,�&+1"/+�ýé,�"*� �0,0�!"�
/" 2/0,�!,��&+&01ć/&,��ů�)& ,Ǿ�,�.2"�&+!& ��.2"Ǿ�+,0�
1/Ĉ0�  �0,0� "*�.2"01é,Ǿ� ,� .2"�*,1&3,2� 02�� !" &0é,�
+é,�ć�2*��/" 20����0,)21��"*�*,!&Ɯ �/���!" &0é,�
!"�ǖɬ�$/�2Ǿ�*�0��)$2*��"0-" &Ɯ &!�!"�!,� �0,ǽ

�20 �+!,Ȓ0"�*,1&3,0�-�/����!&#"/"+ý��!"�1/�1�*"+-
1,Ǿ�-"/ "�"2Ȓ0"�.2"Ǿ�+"00"0�1/Ĉ0� �0,0Ǿ�2*���+ç)&0"�
��01�+1"�-/,#2+!��#,&�#"&1�ǽ��*�3"/!�!"Ǿ�+�0�1/Ĉ0�!"-
 &0Ņ"0�"*�.2"�"01"�*�$&01/�!,�,-&+,2�-")��&+1"/+�-
ýé,Ǿ�#,/�*�!"01� �!�0��)$2*�0�"0-" &Ɯ &!�!"0�.2"�
&+!& �*���$/�3&!�!"�!��0&12�ýé,ǿ��)1��.2�+1&!�!"�!��
!/,$�Ǿ� -"0�+!,� ǗǾǚ($� țǖǕǞǽ� ǜǕǕǙǛǝǖǞǜǛǞȜȀ� �*"�ý��
!,��!,)"0 "+1"�æ�02��*é"Ǿ��"*� ,*,�+,3���-/""+-
0é,�"*�Ɲ�$/�+1"�-"),�*"0*,��1,�!2/�+1"�,�-/, "00,�
țǙǙǽ�ǜǕǕǚǙǕǙǛǜǚǕȜȀ�!2�0��-/""+0Ņ"0�"*�Ɲ�$/�+1"�+,�
*"0*,�!&��"�!"-,&*"+1,�!��*é"�+,�0"+1&!,�!"�.2"�
0��"�!�0��1&3&!�!"0�&)ģ &1�0�!,�Ɯ)%,Ǿ�*�0�+é,� ,+0"-
$2"�)%"�&*-,/�)&*&1"0�țǙǛǽ�ǜǕǕǚǘǛǖǗǛǘǛǽȜǽ

�00&*Ǿ� ,+ )2&Ȓ0"�.2"�,� #2+!�*"+1,�Ȋ#�1,� ,*"1&!,�
%ç�*2&1,� 1"*-,ȋ� '201&Ɯ ����+é,� &+1"/+�ýé,�!,��!,-
lescente por este não oferecer risco ao processo, de 
� ,/!,� ,*�2*�/� &, ģ+&,�.2"� ,+0&!"/����&+1"/+�ýé,�
-/,3&0Ń/&�� ,*,�*"!&!��� �21")�1Ń/&��"*�/")�ýé,��,�
-/, "00,ǽ��,+12!,Ǿ�"01��0&12�ýé,�+é,�#,&� ,+0&!"/�!��
02Ɯ &"+1"�-�/��)&�"/�/�,��!,)"0 "+1"�"*�0"&0�, �0&Ņ"0ǽ�
�*�1�&0� �0,0Ǿ���'201&Ɯ �1&3��-�/����&+1"/+�ýé,�+é,�0"�
!"2�-,/�*,1&3,0�-/, "002�&0Ǿ�*�0�-,/� &/ 2+01è+ &�0�
.2"�0"�/")� &,+�*�æ�$/�3&!�!"�!,0�#�1,0� ,*"1&!,0Ǿ�,�
.2"�+é,�1"*�/")�ýé,� ,*�,��0-" 1,�� �21")�1Ń/&,�!��
internação provisória, aparentemente relevante nas 
!"*�&0� !" &0Ņ"0ǽ� �"00"� *,!,� -"/ "�"Ȓ0"� .2"� +é,�
%ç� 1/�1�*"+1,� 2+&#,/*"� �,� &+01&121,� !�� &+1"/+�ýé,�
-/,3&0Ń/&�Ǿ� ,/�� 3&01,�  ,*,�*"!&!�� � �21")�!,/�� !,�
-/, "00,Ǿ�,/��3&01,� ,*,�&+01/2*"+1,���0"/��-)& �!,�
0"$2+!,���$/�3&!�!"�!,� �0,ǽ

6.4 Demais critérios 

�-"0�/�!�� ,+01�1�!��-/"3�)Ĉ+ &��!,0�1/Ĉ0� /&1ć/&,0�'ç�
�+�)&0�!,0Ǿ�&+1"/"00�+1"�.2"�0"�#�ý�*��)$2+0� ,*"+-

1ç/&,0�0,�/"�,0�!"*�&0Ǿ�0,�/"12!,�-,/.2"�"01"0�/"3"-
)�*� ,*,�,0�*�$&01/�!,0�"+5"/$�*�+é,�0Ń��� &+1"/-
+�ýé,�-/,3&0Ń/&�Ǿ�*�0���1"*ç1& ��!��3&,)Ĉ+ &��'23"+&)�
"�!,�-�-")�!,�'2!& &ç/&,�#/"+1"���")�ǽ��"00"�0"+1&!,Ǿ�
,�0"/3�Ȓ0"�.2"�,� /&1ć/&,�!"�+" "00&!�!"�!"�-/,1"ýé,�
!,� �!,)"0 "+1"� �-�/" "2� "*� ǗǕ� !" &0Ņ"0� !,� ���Ǿ�
�-"0�/�!"�+é,�"01�/�-/"0"+1"�"*�+"+%2*��!" &0é,�
!,���ǽ��5"*-)&Ɯ �1&3�*"+1"ǿ

A quantidade da droga (...) revela o tamanho da 
1/�Ɯ è+ &��"+3,)3&!��"�"+/�&7�!��+�.2")��/"$&é,Ǿ�
com participação explícita do adolescente ora 
/" ,//&!,Ǿ�  &/ 2+01è+ &�� .2"� !"3"/ç� 0"/� 3�),/�!��
para o amparo ao meio social e ao próprio infrator 
.2"�3"*�0"+!,�"5-),/�!,�-"),�$/�+!"� 1/�Ɯ �+1"ǽ�
(9. 70057269599).

�"+0,Ǿ� -,&0Ǿ� .2"�%ç�+" "00&!�!"�!"� 0"/� ,� �!,)"0-
cente internado, e no seu próprio interesse, pois 
��)&�"/�ýé,Ǿ�+,�*,*"+1,Ǿ�0&$+&Ɯ �/ç�,�/"1,/+,��,�
ambiente propício a novas tragédias pessoais. (60. 
ǜǕǕǚǘǛǖǗǖǕǜȜǽ

�,+12!,Ǿ�1�)� /&1ć/&,�+é,�-,002&�/"0-�)!,�)"$�)ǽ���/��
�0�0&12�ýŅ"0�"*�.2"�,��!,)"0 "+1"�"01"'��"*�0&12�-
ýé,�!"�/&0 ,Ǿ�,�����-/"3Ĉ�*"!&!�0�"0-" ģƜ �0�!"�-/,-
1"ýé,ǽ��00&*Ǿ�0"�,�'"1&3,�#,00"�/"�)*"+1"���-/,1"ýé,�
do adolescente, deveria ser-lhe aplicada medida pro-
1"1&3�� "� +é,� 0, &,"!2 �1&3�Ǿ� .2"�  ,*-,/1��  �/ç1"/�
sancionatório. A diferenciação entre adolescentes 
"*�0&12�ýé,�!"�/&0 ,�"�!"��!,)"0 "+1"0�.2"� ,*"1"*�
�1,0� &+#/� &,+�&0� ć� '201�*"+1"� 2*� !,0� *�/ ,0� !��
-�00�$"*�!��!,21/&+��!��0&12�ýé,�&//"$2)�/�-�/����!��
-/,1"ýé,� &+1"$/�)ǽ��"00"� 0"+1&!,Ǿ�  ,+#,/*"��ć+!"7�
țǗǕǕǝȜǾ�Ȋ�)&�,+!"�+é,�"5&01"�0".2"/�,�!"3"/�!"�-/,1"-
ýé,Ǿ�Ȉ��-/,1"ýé,ȉ�02-,01�*"+1"�"5"/ &!��0"� ,+01&12&�
-2/��"� 0&*-)"0*"+1"�"*�2*��3&,)�ýé,�!"�!&/"&1,0ȋ�
ț-ǽ�ǗǛȜǽ��*�/")�ýé,��,0�#2+!�*"+1,0�!��+" "00&!�!"�
!"�/""!2 �ýé,�"�!"�/"00, &�)&7�ýé,�!,��!,)"0 "+1"Ǿ�
0é,�"5"*-)&Ɯ �1&3,0�,0�0"$2&+1"0�1/" %,0ǿ

(...) pois a internação provisória, embora cercea-
mento de liberdade, constitui, também, uma forma 
de terapia intensiva ao infrator. (9. 70057269599).

O que não tem cabida é que adolescentes prati-
quem atos infracionais, muitas vezes colocando 
em risco a vida de pessoas inocentes, e saiam ile-
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0,0�!&00,Ǿ�0"*�0,#/"/�.2�).2"/� ,+0".2Ĉ+ &�ǽ�țǖǘǖǽ�
ǜǕǕǙǛǚǕǕǖǖǗȜǽ

�00"�  /&1ć/&,Ǿ� -,/ć*Ǿ� +é,� -,002&� -/"3&0é,� +,� ����
 ,*,� �21,/&7�!,/� !�� &+1"/+�ýé,� -/,3&0Ń/&�ǽ� �&+!�Ǿ�
�+1" &-�*�2*�'2ģ7,�!"� 2)-��&)&!�!"Ǿ�.2"�0Ń�-,!"/ç�
3&/��-Ń0���-/,!2ýé,�!"�-/,3�0Ǿ�+��0"+1"+ý�ǽ��,*,�0"�
#�)�/�"*�/"1/&�2&ýé,���.2"*Ǿ�!"�� ,/!,� ,*����,+0-
1&12&ýé,Ǿ�+�!��#"7Ȅ��,*,�0"�/""!2 �/�2*��!,)"0 "+-
1"�  2',�  ,*-,/1�*"+1,Ǿ�+,�*,*"+1,Ǿ�+é,�ć�  ,+0&-
!"/�!,� "//�!,Ȅ� �"+%2*�� !�0� !" &0Ņ"0� /"0-,+!"� ��
1�&0� .2"01&,+�*"+1,0ǽ� �+1"/"00�+1"� +,1�/� .2"Ǿ� "*�
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.2"� -�/1& &-,2� !"� '2)$�*"+1,� "*� 0&12�ýé,� �+ç),$��
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/")� &,+����-" 2)&�/&!�!"0�!,�-/, "00,�.2"���'201&Ɯ-
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anexo – Links para acesso às decisões
1 Decisões do Superior Tribunal de Justiça

1.1 Decisões de número 1 a 10:

#&)"ǿȡȡȡ�ǿȡ�0"/0ȡ,4+"/ȡ�"0(1,-ȡ�2-"/&,/ʢǗǕ�/&�2-
+�)ʢǗǕ!"ʢǗǕ201&ʢ�ǘʢ�ǜ�ʢǗǕȒʢǗǕ�ʢǗǕ�/&�2-
+�)ʢǗǕ!�ʢǗǕ�&!�!�+&�ǽ%1*

1.2 Decisões de número 11 a 20:

#&)"ǿȡȡȡ�ǿȡ�0"/0ȡ,4+"/ȡ�"0(1,-ȡ�2-"/&,/ʢǗǕ�/&�2-
+�)ʢǗǕ!"ʢǗǕ201&ʢ�ǘʢ�ǜ�ʢǗǕȒʢǗǕ�ʢǗǕ�/&�2-
+�)ʢǗǕ!�ʢǗǕ�&!�!�+&�ʢǗǕǗǽ%1*

1.3 Decisões de número 21 a 29:

#&)"ǿȡȡȡ�ǿȡ�0"/0ȡ,4+"/ȡ�"0(1,-ȡ�2-"/&,/ʢǗǕ�/&�2-
+�)ʢǗǕ!"ʢǗǕ201&ʢ�ǘʢ�ǜ�ʢǗǕȒʢǗǕ�ʢǗǕ�/&�2-
+�)ʢǗǕ!�ʢǗǕ�&!�!�+&�ʢǗǕǘǽ%1*

2 Decisões do Tribunal de Justiça do Rio 

Grande do Sul
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'0-Ȅ-"0.ʲ"*"+1�/&,ǔ�0Ț.ʲʢǗǗ�1,ʭ&+#/� &,+�)ʢǗ
Ǘʭ"ʭʢǗǗ&+1"/+�ʢ�ǜʢ�ǘ,ʭ-/,3&0ʢ	ǘ/&�ʢǗǗʭ&+*
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